
t 3 c/ ’ Memorandum 

Guidelines for the Consideration of 
SubJect Highway Project Impacts on Fish and 

Wildlife Resources 
Date OCT 30 1989 

Director, Office of Enviromental Policy 
From. Washington, D.C. 205 90 

Reply to m-20 
Attn of 

Regional Federal Highway Administrators 
lo Federal Lands Highway Program Administrator 

This memorandum transmits a revised guidanoe package for the subject topic. 
It replaces the material currently found in Section 10 of the Emimnmental 
Guidebook. 

We suggest that one copy of this memorandum and the guidelines be placed in 
Section 10 of the Guidebook for reference until the next annual revision is 
distributed in January of 1990. 

Please direct any comments or questions to either Uessrs. Charles DesJardins 
or Robert Falkenstein at FTS 

Attachment 



GUIDELINES FOR THE 

CONSIDERATION OF 

HIGHWAY PROJECT IMPACTS 

ON 

FISH AND WILDLIFE RESOURCES 

ENVIRONMENTAL ANALYSIS DIVISION 

OFFICE OF ENVIRONMENTAL POLICY 

FEDERAL HIGHWAY ADMINISTRATION 

OCTOBER 1989 

t 



3 

TABLE OF CoKl'~TS 

I. Introduction 

II. Chronology of Major Legislative and Administrative actions underlying 
Federal Fish and Wildlife conservation programs. 

III. Discussion of the Fish and Wildlife Coordination Act. 

IV. Discussion of the Fish and Wildlife Service Mitigation Policy 

V. FHWA Guidance Relating to the Mitigation of Impacts to Privately Owned 
Wildlife Habitat (Non-wetland) 

VI. Habitat Evaluation Procedures. 

Appendices 

A. Fish and Wildlife Coordination Flowchart 

B. Fish and Wildlife Coordination Act 

C. Guidelines for the Review of Fish and Wildlife Aspects of Proposals 
in or Affecting Navigable Waters. 

D. U.S. Fish and Wildlife Service Mitigation Policy 

t 



This section on Fish and Wildlife resources is limited to 
considerations stemming from Federal legislation concerning fish and 
wildlife coordination. It does not touch on endangered species or 
wetlands since they are dealt with in other sections of this guidebook. 
It should be remembered, however, that overlaps are always possible and 
will have a bearing on project analysis and deoisionmaklng. 

II. Chronolonv of Maqor Events relw to Federal Fish PQUCY 

March lC, 1934 “An Act to Promote the Consecration of Wildlife, Fish, 
and Game and for other purposes” 

Aug. 14, 1946 Act of 1934 amended to provide for consultations between 
any agencies and the Fish and Wildlife Service (FWS) and 
head of State agency exercising administration over 
State wildlife resources prior to the impounding of 
water to prevent loss and damage to wildlife resources. 

Aug. 12, 1958 Further amends the Act of 1934 and is cited as the “Fish 
1PL 85-624) and Wildlife Coordination Act.” (FWCA) 

July 9, 1965 
(PL 89-72) 

Amends Act of 1958 

Aug. 15, 1974 Proposed guidelines for interim use implementing the 
1958 FWCA are published by FWS for canment. 

Dec. 1, 1975 FWS adopts guidelines for the review of fish and 
wildlife aspects of proposals in or affecting navigable 
waters. 

Sept. 19, 1980 FWS publishes its draft ml%igation poiiiey 

Jan. 23, 1981 FWS publishes its final mitigation policy 

t 

III. FWCA of 1958 as Amended (Anpendix D) 

In general terms, the FWCA seeks to ensure that ffsh and wildlife 
resources receive “equal consideratlonn in Federal decisions affecting 
water bodies. To accomplish this objective the Act requires 
coordination with the FWS, Department of the Interior (WI) anQ with 
the head of the agency administering the wildlife resources of the 
particular States(s) whenever the waters of BD~. stream or other body 
of water are proposed or authorized to be impounded, diverted, the 
channel deepened, or the stream or other body of water otherwise 
controlled or modified for any purpose whatever, including navigation 
and drainage. (emphasis added) 
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The Act exempts projects for water impoundment where the maximum 
surface area Is less than 10 acres , and activities for or in connection 
with programs primarily for land management and use carried out by 
Federal agencies with respect to Federal lands under their 
jurisdiction. Under normal circunstances, these two exceptions will 
not be applicable to Federal-aid highway projects. 

The Federal Highway Administration (FHWA) as a Federal agency, and by 
extension the State highway agency (MA), is required by the FWCA to 
n . . give full consideration to the report and recommendations of the 
Skretary of the Interior and to any report of the State agency on the 
wildlife aspects of such projects, and the project plan shall include 
such justifiable means and measures for wildlife purposes as the 
reporting agency finds should be adopted to obtain maximum overall 
project beneflts.w This call Is delegated to the Division 
Administrator. 

The FWCA is implemented according to “Guidelines for the Review of Fish 
and Wildlife Aspects of Proposals in or Affecting Navigable Waters as 
published in the Fed- ReRiSter on December 1, 1975 (Appendix C). As 
stated in Section 5.2 (6) of the Guidelines, The Service will object 
to or request denial of Federal Permit for any proposed project not 
properly designed or located to avoid preventable significant damages 
to fish, wildlife, and/or other environmental values. n 

It must be recognized that fish and wildlife Issues that have not been 
satisfactorily resolved during the environmental study phase of the 
project develoment process will probably arise again when application 
is made for a Section 404 permit. If the issues are serious enough, 
the entire project is placed In jeopardy through possible permit denial 
by the Corps of Engineers (CGE) or veto by the Environmental Protection 
Agency in accordance with Section 404 (cl. It is, therefore, essential 
that any reccxnmendations made by DO1 that will not be implemented 
should be addressed in the environmental study, with a clear 
explanation of the basis and reason3 for not incorporating the 
recommendations into the proposed action. 

The DO1 withdrew its attempt to develop a regulation Implementing the 
FUCA. The DGI in the Federdl Rew of July 19, 1982, Indicated that 
the proposed rulemaking was withdrawn in favor of administrative 
actions, preparing Memoranda of Agreement, and other executive 
Instructions. The FHWA continues to support the position that the 
requiresnts of the FUCA are clear and implementing regulations are 
not necessary. The FHUA also feels that Memoranda of Agreement and 
other executive instructions are not necessary to implement the 
provisions of the PWCA and in particular the provisions on mitigation 
of wildlife habitat. 
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Iv. PWS Mitimtion Policv 

On January 23, 1981, the FWS published In the -al &,g&&er a notice 
of Final Policy on Fish and Wildlife Mitigation (Appendix D). 

In the Background section preceding the Policy, it is stated that: 

This policy conditions only the actions of Service 
employees involved In providing mitigation 
recaumendations. It does not dictate actions or 
positions that Federal action agencies or Individuals 
nust accept. However, it is hoped that the policy will 
provide a common basis for mitigation decisionmaking 
and facilitate earlier consideration of fish and 
wildlife values In project planning actlvities." 

The Discussion section, which also precedes the Policy responds to a 
comment which states : 

"The policy neglects to indicate the necessary process 
if an agency does not agree with the Service 
recommendations." 

“Response : . . . If project planners and the Service 
field office cannot agree on a modified or substitute 
proposal for mitigation, the matter is often referred 
upwards to the next highest level. Higher management 
levels are then generally able to resolve the issue 
WcW, althou& the Fetw-al action amcv has the 
fJna1 SRV.~ (Emphasis added) 

Positions set forth by the FWS with regard to extent of mitigation, for 
which the mitigation policy is cited as authority, should be viewed as 
adv is ory . 

The FHWA recommends that each field office and SHA be aware of 
and familiar with the policy. It allows the action agency 
(FHWA/SHA) to anticipate Service recommendations and plan for 
mitigation measures early. The Service should be following this 
policy whenever it provides comments on action agency proposals 
including: 1) investigations and recanEndationa for all actions 
requiring a federally issued permit or license that would impact 
the waters of the U.S.; 2) all major Federal actions 
significantly affecting the quality of the human envirorrment; and 
3) other Federal actions for which the Service has legislative 
authority or executive direction for involvement. 



If the FWS provides mitigation comments which are not accepted by the 
action agency, it can be expected that the FWS will do everything 
within its legislated or authorized authorities to elevate its concern 
to a higher level. 

Whenever FW recommendations cannot be Implemented, that a careful, 
professional analysis be prepared documenting the reasons for the 
decision. 

V. Mmation of mts to Privatelv Owned HiWife H&ltat (Ne 

The FHWA is continually faced with the question of how much is enough 
mitigation when upland wildlife habitat is Impacted. Frequently, those 
Federal and State agencies responsible for upland wildlife resources 
give the same priority to that resource as wetland habitat. However, 
Federal law does not support this position. The following discussion 
provides the basis for FHWA nonwetland wildlife habitat mitigation on 
privately owned property while comparing that policy to wetland 
mitigation on privately owned property. 

The FHWA has codified in the Code of Federal Regulations (CFR) , Part 
777, 9Utigation of Environmental Impacts of Privately Owned Wetlands.” 
Section 777.1 l(i) states that: 

“The policy set forth in this part does not extend to 
the acquisition of interests in larids outside of the 
highway right-of-way for the purpose of mitigating 
impacts caused by the taking of privately owned lands 
(not wetlands) that have value as wildlife habitat 
which may be affected by a Federal-aid highway 
project.” 

Section 777.11(i) was included since FHU does not believe that there 
Is sufficient justification for applying the same policy to privately 
owned nonwetland wildlife habitat as we apply to the preservation of 
privately owned wetlands. The PHUA believes that in most cases, 
practices such as the appropriate management of land within the right- 
of-way, using specialized location, design and constmction techniques, 
locating and designing borrow pits to establish fish and wildlife 
habitat, and the possible acquisition of a wider right-of-way area, 
etc., will adequately mitigate the loss of any wildlife habitat. 
Furthermore, because of the need to balance all competing social, 
economic, and envirorxaental concerns; It may not be possible in all 
cases to provide mitigation for wildlife habitat Impacts. 
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The F’BWA policy was explained In a letter from former Department of 
Transportation Assistant Secretary William B. Johnston to the DO1 which 
states : 

“The mitigation measures which we provide for wetland 
Impacts--such as acquisition or replacement wetlands 
for public ownership and manageaDent where appropriate-0 
reflect the special value of wetlands. This value 
includes wildlife habitat and also flood control, 
aquifer recharge, and a variety of other purposes, all 
of which serve as the basis for the special emphasis on 
wetlands reflected in Executive Order 11990. 
Similarly, where other major environmental values which 
are recognized by statute or Executive Order are 
involved (for example, impacts on endangered species 
habitat or use of land from publicly-owned parks or 
wildlife refuges), we also take special efforts in the 
mitigation area.” 

We do not find any comparable indication of national 
priority with regard to upland wildlife habitat which 
would require extraordinary mitigation efforts. 
Because wildlife habitat is so extensive In this 
country, implementing a policy to replace all wildlife 
habitat taken would be exceedingly difficult to control 
and manage. Consequently, the Department cannot 
support the purchase of additional lands for mitigation 
of acquired privately owned lands (nonwetlands with 
possible value as wildlife habitat) as being justified 
and in the overall public interest. n 

What is the issue, we believe is a question of balance 
among competing envirowental, social, and economic 
requirements and concerns. The ccmPlmts which we 
frequently receive from the DC1 on fish and wildlife 
impacts reflect an appropriate and Important ooncern 
for fish and wildlife values. We find, however, that 
DO1 canments on mitigation measures frequently reflect 
a single-minded Intent to protect those values and 
mitigate any losses suffered to them, often at very 
high cost. Our responsibilities include envlronnental 
protection and mitigation of Impacts but also nust 
Include other considerations that require us to balance 
the multiple and oompetlng values which are Involved In 
any of our major projects. We frequently find that our 
view of an acceptable balance does not conform with the 
views of the FW concerning an acceptable level of 
protection for their particular areas of interest. R 
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With respect to mitigation measures, such as providing 
replacement habitat, we recognize that acquisition of 
land for management as wildlife habitat may be a 
desirable mitigation measure from a fish and wildlife 
perspective, but It may also cause other adverse 
impacts, such as taking additional land out of 
agricultural produotion and reducing the local tax 
base, both of which are considered by other agencies to 
be serious problems. The seriousness of these 
problems increases when the suggestion is made that all 
habitat is significant and should be replaoed on a 
multiple of as much as seven to one or even more. In 
the case of each project which we plan or support, we 
must make the decisions on what is an appropriate 
balance among competing objectives and policies. This 
is a responsibility which we cannot delegate to the 
FWS, the CCE, or any other agency. n 

The DO1 was also advised that specific mitigation measures for fish and 
wlld’ife habitat impacts, such as providing replacement habitat in the 
highway right-of-way, use of specialized construction techniques, 
location and design of borrow pits, and other mathods are used on 
highway projects, whenever appropriate. The package of mitigation 
measures, which we incorporate, Is a function of the value of the 
resources affected, the severity of the impact, the scope of the 
project, and other variables affecting the individual case. 

The FHwA fully recognizes its responsibility to consider the mitigation 
of nonwetland wildlife habitat under the National Environmental Pclicy 
Act (NEPA), the Council on Envirowental Quality regulation 
implementing NEPA, the FWCA, and various FHWA policy statements. 

The FHWA has established a special policy for mitigation of wetland 
Impact as a result of the national emphasis that has been placed on the 
importance of wetlands . The FHWA does not find a comparable national 
priority being placed on nonwetland wildlife habitat that warrants the 
application of the extraordinary measures, Including the acquisition of 
replacement land, that are being applied to mitigation of Important 
wetlands. 

It is FHWA’s position that current practices, such as providing 
appropriate management of land within the right-of-way, using 
specialized location, design, and construction techniques, locating and 
designing borrow pits to establish fish and wildlife habitat, and the 
possible acquisition of a wider right-of-way area, will adequately 
mitigate the loss of any wildlife habitat. 
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The FHWA's current practices for mitigation of Impacts of important 
nonwetland wildlife habitat are, however, no substitute for early and 
active coordination with the FWS, State agencies, and others with 
responsibility and concern for wildlife rescurces. Every reasomble 
effort should be made to Identify these important resources and to 
assure that they are given adequate consideration during the 
decislorrmaking process. 

VI. bbitat Rvwion Procw 

The PWS has developed a wildlife habitat assessment procedure for use 
In project planning. Through abstraction and simplification, ecosystem 
relationships are interpreted to provide a tool for predicting and 
assessing the results of proposed land use changes. The Habitat 
Evaluation Procedure (HEP) was developed to provide a uniform, 
nationwide method of evaluating the impacts of construction projects on 
fish and wildlife resources. Additionally, PEP 1s intended to provide 
the dccumentation sufficient to justify mitlgatlon and enhancement 
measures for various alternative project plans. 

The procedure is based on the assumption that values for the habitats 
of wildlife species can be accurately determined by a team of 
biologists, conducting pre-project environmental studies. Simply 
stated, the values are determined by assessing various habitat 
components and assigning a nuErloa1 rating from O-10 for each 
indicator species selected for study. The sum of all ratings 
multiplied by the size of the impacted area gives a total wildlife 
habitat value. This figure then serves as the measure of mitigative 
effort necessary to compensate for wildlife habitat value lost during 
project implementation. 

Habitat value determinations are subject to wide variation depending 
upon decisions of the biological team m, the w c&man far 
study, and the type of habitat for which the assesents are made. 
Members of the biological team assign values for each species based on 
subjective assessments that, unfortunately, allow the Introduction of 
personal bias. Consequently, the final habitat values, upon which 
project decisions could be made , may be based on other than documented 
scientific determinations. 

The habitat values may exhibit a high degree of variance and thus may 
not be useful in making alternative decisions and estimates of Impact 
compensation. The use of PEP has yielded results as high as 15 acres 
replaced to 1 acre lost and In most cases greater than 1 acre replaced 
for 1 acre lost. 
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The Minnesota Department of Transportation (MNDOT), however, uses a 
modified version of HEP in conjunction with a Wetland Habitat 
Mitigation Banking procedure. All cooperating agencies Including the 
Minnesota Department of Natural Resources, the FWS, FHWA, and MNDOT 
seem to be satisfied with the results. Further information on this 
approach is available in a MNDOT Technical Memorandua, No. 87-28-ENV- 
2, dated June 18, 1987. 

If REP Is used, active involvement by highway department biologists Is 
suggested during all value determinations. HEP can be a useful 
decisiowaking tool, however; the States are urged to use the system 
with caution. The users of the system rmst be aware that only habitat 
values are evaluated. This means that the many other recognized 
functional values of wetlands for example are not analyzed by HEP. 

t 
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APPEUDIXB 

FISH AHDUILDLIF'E COORDIltAl'IOHACT 

(16 U.&C. 661-666~; P.L. 85-624, August 12, 1958; 
Amended by P.L. 89-72, July 9, 1965) 
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FISH AND WILDLIFE COORDINATION ACT 

(16 U.S.C. 661-666~; P.L. 85-624, August 12, 1958; Amended by P.L. 89-72, 
July 9, 1965) 

9661. Dedaration of purpose; coopera- 
tion of agencies; surveys and investigations; 
donations 

For the purpose of recognizing the vital 
contribution of our wildlife resources 10 
the Nation, the increasing public interest 
and significance thereof due to expansion 
of our national economy and other factors, 
and to provide that wildlife conser-’ 
vation shall receive qua1 consideration 
and be coordinated with other features of 
water-resource development programs 
through the effectual and harmonious 
planning, development. mamtenance. and 
coordination of wildlife conservation and 
rehabilitation for the purposes of sections 
661-&&c of this title in ihe United States. 
its Territories and possessions, the 
Secretary of rhe Intertor is authorized (I) 
to provide assistance to. and cooperate 
with. Federal, State. and public or private 
agencia and organizations in the devclop- 
menr. protection, rearing, and stocking of 
all species of wildlife. resources thereof, 
and their habitat. in controlling losses of 
the same from disease or other causes, in 
minimizing damages from overabundant 
species, in providing public shooting and 
lishing areas, including easements across 
public lands for access thereto, and in 

t 
carrying out other measures necessary to 

effectuate the purposes of said sections; (2) 
lo make surveys and investigations of the 
wildlife of the public domain. including 
lands and waters or interests therein ac- 
quired or controlled by any agency of the 
United States: and (3) to accept donations 
of land and contributions of funds in 
furtherance of the purposes of said sec- 
lions. 

5662. Impounding, diverting, or con- 
trolling of waters 

(a) Consultations between agencies 
Except as hereafter stated in subsection 

(h) of this section, whenever the waters of 
any stream or other body of water are 
proposed or authorized to be impounded, 
diverted, the channel deepened, or the 
stream or other body of water otherwise 
conlrolled or modilied for any purpose 
whatever, including navigation and 
drainage, by any department or agency of 
the United States. or ,by any public or 
private agency under Federal permit or 
license, such department or agency first 
shall consult with the United States Fish 
and Wildlife Service, Department of the 
Interior, and with the head of the agency 
exercising administration over the wildlife 
resources of the particular State wherein 
the impoundment. diversion, or other con- 
trol facility is to be constructed, with a 
view to the conservation of wildlife 
resources by preventing loss of and 
damage to such resources as well as 
providing for the developmeal and im- 
provement thereof in connection with such 
&ater-resource development. 

(b) Reports and recommendations; EOW 
sideration 

In furtherance of such purposes. the 
reports and recommendations of the 
Secretary of the Interior on the wildlife 
aspects of such projects. and any report of 
the head of the Slate agency exercising ad- 
ministration over the wildlife resources of 
the State, based on surveys and in- 
vestigations conducted by the United 
States Fish and Wildlife Service and such 

State agency for the purpose of deter- 
mining the possible damage to wildlife 
resources and for the purpose of deter- 
mining means and measures that should be 
adopted to prevent the loss of or damage to 
such wildlife resources. as well as to 
provide concurrently for the development 
and improvement of such resources. shall 
be made an integral part of any report 
prepared or submitted by any agency of 
the Federal Government responsible for 
engineering surveys and construcGon of 
such projects when such reports are 
presented to the Congress or lo any agency . 
or person having the authority or l ’ 
power, by administrative action 
otherwise, (I) to authorize the construe. 
of water-resource development projects or 
(2) to approve a report on the modification 
or supplementation of plans for previously 
authorized projects, lo which sections 
661-666~ of this title apply. Recommen- 
dations of the Secretary of the Interior 
shall be as specific as is practicable with 
respect fo features recommended for 
wildlife conservation and development, 
lands lo be uUizcd or acquired for such 
purposes, the results expected, and shall 
describe the damage to wildlife at- 
tributable 10 the project and the measures 
proposed for mitigating or compensaGng 
for these damages. The reporting officers 
in project reports of the Federal agencies 
shall give full consideration LO the report 
and recommendations of the Secretary of 
the Interior and to any report of the State 
agency on the wildlife aspects of such pro- 
jects. and the project plan shall include 
such justifiable means and measures for 
wildlife purposes as the reporting agency 

1 l-9.79 “Lbl>s’wO b,d THE BUREAU OF NATIONAL AFFAIRS INC WASHINGTON. DC 20037 
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finds should be adopted to obtain max- 
imum overall project benefits. 

(C) Modification of projects; l qubitioo 
of lands 

Federal agencies authorized to construct 
or operate water-control projects are 
authorized to modify or add to the struc- 
tures and operations of such projects, the 
construction of which has not been sub- 
stantially completed on the date of enact- 
ment of the Fish and Wildlife Coordina- 
tion Act. and to acquire lands in accor- 
dance with section 663 of this title, in order 
to accommodate the means and measures 
for such conservation of wildlife reSourca 
as an integral part of such projects: Provid- 
rd. That for projects authorized by a 
specific Act of Congress before the date of 
enactment of the Fish and Wildlife Coor- 
dination Act (I) such modification or land 
acquisition shall be compatible with the 
purposes for which the project was 
authorized: (2) the cost of such 
modifications or land acquisition, as 
means and measures to prevent loss of and 
damage to wildlife resources to the extent 
justifiable, shall be an integral part of the 
cost of such projects: and (3) the cost of 
such modifications or land acquisition for 
the development or improvement of 
wildlife rcsourceS may be included to the 
extent justlfiablt, and an appropriate share 
of the cost of any project may be allocated 
for this purpose with a lindmg as to the 
part of such allocated cost, if any. to be 
reimbursed by non-Federal interests. 

(d) Project costs 
The cost of planning for and the con- 

struction or installation and maintenance 
of such means and measures adopted to 
carry out the conservation purposes of this 
section shall constitute an integral part of 
the cost of such projects: Provided. That 
such cost attributable to the development 
and improvement of wildlife shall not ex- 
tend beyond that necessary for (I) land 
acquisition, (2) facilities as specifically 
recommended in water resource project 
rc arts, (3) modification of the project, 
a K d (4) modification of project operations. 
but shall not include the operation of 
wildlife facilities. 

(c) Transfer of funds 
In the case of construction by a Federal 

agency, that agency is authorized to 
transfer IO the United States Fish and 
Wildlife Servlcc. out of appropriations or 
other funds made available for in- 
vestigdtions. engineering. or construction. 
such funds ;LS may be necessary to conduct 
all or part of the mvestlgations required to 
carry out the purposes of this section. 

(f) Estimation of wildlife benefits or 

In addition to other requirements, there 
shall be included in any report submitted 
to Congress supporting a rccommcnda- 
tion for authorization of any new project 
for the control or use of water as described 
herein (including any new division of such 
project or new supplemental works on such 
project) an estimation of the wildlife 
benefits or losses to be derived therefrom 
including benefits to be derived from 
measures recommended specifically for the 
development and improvement of wildlife 
resources, the cost of providing wildlife 
benefits (including the cost of additional 
facilities to be installed or lands to be ac- 
quired specifically for that particular phase 
of wildlife conservation relating to the 
devdopment and improvement of wildlife), 
the part of the cost of joint-use facilities 
allocated to wildlife, and the part of such 
costs, if any, to be reimbursed by non- 
Federal interests. 

(g) Applicability to projects 
The provisions of this section shall be 

applicable with respect to any project for 
the control or use of water as prescribed 
herein. or any unit of such project 
authorized before or after the date of 
enactment of the Fish and Wildlife Coor- 
dination Act for planning or construction, 
but shall not be applicable to any project 
or unit thereof authorized before the date 
of enactment of the Fish and Wildlife 
Coordination Act if the construction of the 
particular project or unit thereof has been 
substantially completed. A project or unit 
thereof shall be considered to be substan- 
tially completed when sixty percent or 
more of the atimata! construction cost 
has been obligated for expenditure. 

(h) Exempt projects and activities 
The provisions of sections 661-66&Z Of 

this title shall not be applicable to those 
projects for the impoundment of water 

where the maximum surface area of such 
impoundments is less than ten acres, nor to 
activities for or in connection with 
programs primarily for land management 
and use carried out by Federal agencies 
with respect to Federal lands under their 
jurisdiction. 

$663. Impoundment or diversion of 
waters 

(a) Conservation, maintenance, and 
management of wildlife resources; devdop- 
ment and improvement 

Subject to the exceptions prescribed in 
section 662(h) of this title, whenever the 
waters of any stream or other body of 

water are impounded, diverted. the 
channel deepened. or the stream or other 
body of water otherwise controlled or 
modified for any purpose whatever. in- 
cluding navigation and drainage. by any 
department or agency of the United 
Statcs, adquatc provision. consistent with 
the primary purposes of such impound- 
ment, diversion, or other control, shall be 
made for the use thereof, together with any 
areas of land, water, or interests therein, 
acquired or administered by a Federal 
agency in connection therewith, for the 
conservation, maintenance, and manaae- 
ment of wildlife resources thereof, and-its 
habitat thereon, including the development 
and improvement of such wildlife 
resources pursuant to the provisions of 
section 662 of this title. 

(b) Use and availability of waters, land, 
or interests therein 

The UK of such waters. land, or interests 
therein for wildlife conservation purposes 
shall be in accordance with general plans 
approved jointly (I) by the head of the psr- 
titular department or agency exercising 
primary administration in each instance. 
(2) by the Secretary of the Interior. and (3) 
by the head of the agency exercising the 
administration of the wildlife resources of 
the particular State wherein the waters and 
areas lie. Such waters and other interests 
shall be made available. without cost for 
administration, by such State agency. if 
the management of the properties relate 
to the conservation of wildlife other than 
migratory birds. or by the Secretary of the 
Interior. for administration in such 
manner as he may deem advisable, where 
the particular properties have value in 
carrying out the national migratory bird 
management program: Provided. That 
nothing in this section shall be construed as 
affecting the authority of the Secretary of 
Agriculture to cooperate with the States or 
in making lands available to the States 
with respect to the management of wildlife 
and wildlife habitat on lands administered 
by him. 

(c) Acquisition of land. waters, and 
interests therein; report to Congress 

When consistent with the purposes of 
sections 66l-666c of this title and the 
reports and findings of the Secrctarv of the 
Interior prepared in accordance with sec- 
tion 662 of this title, land, waters. and in- 
terests therein may be acquired by Federal 
construction agencies for the wildlife con- 
servation and development purposes of 
sections 661-666~ of this title in connection 
with a project as reasonably needed to 

Environmonr Roportor 58 
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preserve and assure for the public benefit 
the wildlife potentials of the particular 
project area: Provided. That before 
properties are acquired for this purpose. 
the probable extent of such acquisition 
shall be set forth, along with other data 
necessary for project authorization, in a 
report submitted lo the Congress, or in the 
CdSC of a project previously authorized. no 
such properties shall be acquired unless 
specifically authorized by Congress, if 
specific authority for such acquisition is 
recommended by the construction agency. 

(d) Use of acquired properties 
Properties acquired for the purposes of 

this section shall continue to be used for 
such purposes, and shall not become the 
subject of exchange or other transactions if 
such exchange or other transaction would 
defeat tht initial purpose of their acquisi- 
tion. 

(c) Availability of Federal lands acquired 
or withdrawn for Federal water- 
resource purpose3 

Federal lands acquired or withdrawn for 
Federal water-resource purposes and made 
available IO the Stales or to the Secretary 
of Ihe Interior for wildlife management 
purposes. shall be made available for 
such purposes In accordance with sections 
661-666~ fo this title. notwithstanding 
other provislons of law. 

(f) National forest lands 
Any lands acquired pursuant to this sec- 

tion by any Federal agency wIthin the cx- 
terior boundarIes of a national forest shall, 
upon acquisition. be added to and become 
national forest lands. and shall be ad- 
minIstered as a part of the forest within 
which they are situated. subject to all laws 
applicable to lands acquired under the 
provislons of the Act of March i, I91 I (36 
Stat. 961). unless such lands are acquired 
lo carry out the National Migratory Bird 
Management Program. 

$664. Administration: rules and 
regulations; availability of lands to State 
agencies 

s 
Such areas as arc made ;dvajlablc to the 

ecretary of the Interior for the purposes 
of sections 66l-666c of this title. pursuant 
IO sections 661 and 663 of this title or pur- 
suant to any other authorization. shall be 
administered by him directly or in accor- 
dance with cooperative agreements entered 
into pursuant lo the provisions of scclion 

661 of this title and in accordance with 
such rules and regulations for the conscr- 
vation. maintenance, and management of 
wildlife, resources thereof. and its habitat 
.thereon. as may be adopted by the 
Secretary in accordance with general 
plans approved jointly by the Secretary of 
the Interior and the head of the depart- 
ment or agency exercising primary ad- 
ministration of such areas: Provided, That 
such rules and regulations shall not be in- 
consistent with the laws for the protection 
of fish and game of the states in which such 
area is situated: Provided /urther, That 
lands having value to the National 
Migratory Bird Management Program 
may, pursuant to general plans. be made 
available without cost directly !o the State 
agency having control over wildlife 
resources, if it is jointly determined by the 
Secretary of the Interior and such State 
agency that this would be in the public in- 
terest: And provided firrher. That the 
Secretary of the Interior shall have the 
right to assume the management and ad- 
ministration of such lands in behalf of the 
National Migratory Bird Management 
Program if the Secretary finds that the 
State agency has withdrawn from or 
otherwise relinquished such management 
and administration. 

$665. Investigations as to effect of 
sewage, industrial wastes; reports 

The Secretary of the Interior, through 
the Fish and Wildlife Service and the 
Bureau of Mines, is authorized to make 
such investigations as he deems necessary 
lo determine Ihe effects of domesGc 
sewage, mine, petroleum. and industrial 
wastes, erosion silg. and other polluting 
substances on wildlife, and lo make reports 
lo the Congress concerning such investiga- 
tions and of recommendations for allcvia- 
ting dangerous and undesirable effects of 
such. pollution. These i-n4ci**at~ sR& 
include (I) the determination of standards 
of tiater quality for the maintenance of 
wildlife; (2) the study of methods of 
abaiing and preventing pollution. in- 
cluding methods for the recovery of useful 
or marketable products and byproducts of 
wastes: and (3) the collation and distribu- 
tion of data on the progress and results of 
such investigations for the use of Federal, 
Stale, municipal. and private agencies, in- 
dividuals, organizations. or enterprises. 

@%a. bhintenance of adequate water 
levels in upper Mssissippi River 

In the management of existing facilities 
(including locks. dams, and pools) in the 
Mississippi River between Rock Island, 
Illinois, and Minneapolis, Minnesota. ad- 
ministered by the United States Corps of 
Engineers of the Department of the Army, 
that Department is directed to give full 
consideration and recognition lo the needs 
of fish and other wildlife resources and 
their habitat dependent on such waters. 
without increasing additional liability lo 
the Government. and, lo the maximum cx- 
tent possible without causing damage to 
levee and drainage districts. adjacent 
railroads and highways, farm lands, and 
dam structures, shall generally operate and 
maintain pool levels as though navigation 
was carried on throughout the year. 

&%6. Authorization of Appropriations 
There is authorized to be appropriated 

from time to time, out of any money in the 
Treasury not otherwise appropriated. such 
amounts as may be necessary lo carry out 
the provisions of sections 661-666~ of this 
title and regulations made pursuant 
thereto, including the construction of such 
facilities, buildings, and other im- 
provements necessary for economical ad- 
ministration of areas made available lo the 
Secretary of the Interior under said sec- 
tions. and the employment in the city of 
Washington and elsewhere of such persons 
and means as the Secretary of the Interior 
may deem necessary for such purposes. 

§666a. Penalties 
Any person who shall violate any rule or 

regulation promulgated in accordance with 
sections 661-666~ of this title shall be guil- 
ty of a misdemeanor and upon conviction 
thereof shall be fined not more than 5500 
or imprisoned for not more than one year, 
or both. - 

m- 
The terms ‘wildlIfe- and ‘wildlife 

resources” as used herein include birds, 
fii ma~~~mals. and all other classes of 
wild animals and all types of aquatic and 
land vegetation upon which wildlife is 
dependent. 

5666~. Applicability to Tennessee ValYey 
Authority 

The provisions of sections 66l-666b of 
this title shall not apply to the Tennessee 
Valley Authority. 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

‘XW OF FISH AND WILDLIFE ASPECTS 
F PROPOSALS IN OR AFFECTIffi 

AAVIGABLE WATERS 
Adoption of Guidelines 

On August X.1974, the Department of 
the Interior, acting through the Direc- 
tor, Fish and Wildlife Service, published 
proposed guidelines for interim use by 
Service employees. These proposed guide- 
lines prescribed the objectives. policies, 
and procedures to be followed in the re- 
view of proposals for work and activities 
in or afftcting navigable waters that are 
sanctioned, permitted, 438&ted, or con- 
ducted by the Federal Oovemment. 
These review functions delegated to the 
Service by the Secretary of the Interior 
are Prtscribtd by the Fish and Wfldilfe 
Coordination Act (16 U.S.C. 661467e; 
48 Stat. 401. aa amended), the NB~~OIIB~ 
Emironmentd Policy Act of 1969 (42 
U.S.C. 4321-4347; 83 Stat. 8521, the 
Estuary Protection Act (16 U.S.C. 1224; 
82 Stat. 627), the Department of Trans- 
portation Act (49 USC. 1653 (f) ; 82 Stat. 
825). the Federal Aid Highway Act (23 
USC. 138; 82 Stat. 8231, the AIrport 
and Airway Dtvelopment Act of 1970 (49 
U.S.C. 1712 (c) and (f). 1716(c) (4) ; 84 

NOTICES 

stat. 222.227). the Watershed Protection 
and Flood Prevention Act (16 U.&C. 
1008; 72 Stat. 567). and the Endangered 
species Act of 1973 (16 U&C. 1536: 87 
Stat. 892). The Service aI60 ha6 Bdvim'Y 
and consulting roles under the Coastal 
Zone Management Act of 1972 (16 U.&C. 
1451) and the Marine Protection, Re- 
search, and Sanctuaries Act of 1972 (33 
U.&c. 1401). as well as basic and other 
authorities. 

The Department of the Interior, acting 
through the Fish and Wildlife Service, is 
publishing herewith the final guidelines 
which Prescribe the objectives. policies. 
and procedures to be followed in the 
review of Propassls for works and activi- 
ties in or tiectfng navigable waters thBt 
are sanctioned, permitted, assisted, or 
conducted by the Federal Government. 

Notice also is made of the availability 
for public inspection of the Servke’s 
complete Navigable Water8 Handbook, 
h9xUng the main text, published 
htrein, and the A~pmcUcts A through I 
which Bre not published but are refer- 
enced ln the main text. The complete 
handbook may be inspected at any of the 
folIowIng llsteti oificea of the Service dur- 
ing the hours lndlcated Monday through 
Friday of esch week excepting Federal 
holidays : 

Portland. 0~. 972X __ _________________ 1500 Sortheart Irritq St _____.______________ 7:&I-4:15 . Alhuqaerquc. N. Mcr. 97105 _____________ 500 Gold Ave. SW ___________________________ 
Twin Clues. Mna 55111________________ Fedrml Bide.. Fan Snelllrq _._.__.._.._.___ 
4tbn& Or 30323 _______________________ 17 Executtre Park Dr., NE __________...____ 

won. Mazr 02109 _____________ _____ ____ U.S. PO& 05~ and Courthscu, Dwon- 
shire ad W&t- 8~. 

WE B-4:80 
7:alH 

E 7:l&s:45 
Km 8d:a 

,rcr.Colo.80215.- .._____ _ . ..____ ..-lMU7WestStthAre ___________.______________ 
.choragr, Alaea9%501~~~~ _ ---.-- _ __-_ ala D St ._---__--_-_-_______..---------- :.- 

,prhinFon,D.C.2(IUO ________.. ____ ____ interior Bldg.. lEth and C 61s. NW _________ 

None ?:a@-4 

“2% 
7:45 430 
7:cH:la 

The public comment period for these 
guidelines expired on September 23, 1974. 
These guidelines have been revised. based 
on comments received from the general 
public, State Bgencies, and other Federal 
agencies as well as interpretative guid- 
ance received from recent judicial de- 
cisions. We wish e0 take this opportunity 
to express appreciation for these com- 
mc!!aaadszlamam. 

Tht following analysis summarizes 
comment4 of particular significance 
which were received on the cited sections 
OZ the proposed guidelines and discusses 
the b&s for the decisions which were 
madp. 

Section 22BW. Several commenta 
were rtceivtd concerning the Service's 
policy with regard to the proper scope of 
Federal jurisdiction in napt&xxztig 
AccordixwIy. this paragra 
written to more accurately reflect CUT- 
rent Ftdtral jurisdictional Ilmits. 

Section8 2LB(1) (a), 2.2B(f) (b), U7td 
2.2B(4). A number of comments pointed 
out that the use of the term “public in- 
terest” netdtd clarification since the 
term dtnoteJ an intricate complex of in- 
terests that are often difllcult to perceive 
or tvaluate accurattly. To clarify this 
matter, the term “public interest” as used 
in these guldelints refers to factors re- 
‘~ted to nab and wildlife resources aa 

outlined in the Fish pnd WikIUfe Co- 
ordination Act, unless otherwise speci- 
fied. The purpose of this Act ILS stated 
in section 661 is “Recognizing the vital 
contributions of our wildllfe rtsourcw to 
the Nation, the increBsing public interest 
and significance thereof due to txpmsion 
of our national economy and other fac- 
tors, and to provide that wilcUfe con- 
servation shall receive eqtl& cons&z%- 
tion and be coordinated with other 
features of water-resource development 
progrsms through the effectual and 
harmonious D-e, development, 
maintenance. and coordination of wild- 
life conservation and rehabilitation l l l 

in the United States, its Territories and 
poasessio~ l l l ” by providing assistawe 
td, and cooperating with “* l l Federal. 
State, and public or private agencies and 
organizations in the development, pro- 
tection, rearing, and stocking of all 
SP+S of wildIift resourcea thereof, and 
tbeirbabitat l l l ” 

In Section 662. this Act speclilcally re- 
pukes that “whenever the waters of any 
stream or body of water are proposed or 
authorized to be impounded, dive&d, 
the channel deepened. or the stream or 
other body of water otherwise controlled 
or modifltd for any puqxke whatever, 
including navigation and drainage, by 
any department or agency of the United 

States, or by any public or Private agency 
under Federal permit or UCtMt, such de- 
partment or agency sMl first consult 
with the United States Fish and Wildlife 
Service, Department of the Interior, and 
with the head of the BetnCf exercising 
Bdministration over the wildlife resources 
of the particular State l l l with a view 
to the conservation of wildlife resources 
by preventing loss of and damage to such 
resources as well as Providing for the de- 
velopment and improvement thereof 
l l 0” tunderllnlng added.) For the per- 
poses of this Act, wildlife and wildlife 
r~ourcts are defined as “birds, fishes. 
mammals, and all other classes of wild 
BmB,s and ti tJpeS Of BqUBtiC and land 
vegetation upon which wildlife is 
dependent.” 

Secfiom 5.31. (1) and (2). Concerns 
were raised that these sections preclude 
the consideration and balancing of proj- 
ect costa and benefits, and thus do not 
comply with provisions of the National 
~v-hmrnentd PoUcy Act. TO clarify this 
ra&ter, the service’s role in the permit 
m&w process is to evaluate Bnd com- 
ment, on the ei[ects of a proposal on fish 
and wildlife resources. It la the fUkCtiOn 
of the. regulatory seency rather than the 
Fish and Wfldllfe Service to balnnce all 
fectors. including anticipated costs and 
benefits, end decide which type of activ- 
ity will be permitted. 

Section.9 5.3N(Z) and 5.3N(3) (cl (i). 
&veraI comments were received expres- 
sing concern with regard to the Service’s 
possible rigid position against “onct- 
through" cooling s~stem6. However. as 
the flr8t sentence in this section lmpIies 
and as it is,cJeBrly stated ln section 5.1D. 
an evaluation of each cooling system will 
be made on a case-by-case basis and 
each propo4 will be weighed on its in- 
dtvidual merits. Furthermore, sections 
5.3N(3) (e) through 5.3N(3) tc) (iv) pro- 
vide the criteria under which "once- 
through” cooling systems will be con- 
sidered environmentally acceptable. It 
was further suggested that the Service 
consider end balance all the costs and 
bentits of the various cooling and power 
generating technoIogies dmlng our per- 
mit revitw proce86. As expIaintd in our 
prevhs responm to section8 5.3(I) (1) 
and (21, such an evaluation its not the 
role 02 the &mice. 

These guidelines Bre effective on De- 
cember 1. 1975. 

LYNN A. cbXXNWALT, 
Dff4?Cfof, 

Fish and Wficilife &r&e. 
NOVXMBBB 21.1975. 

NAVICABLB WATBRS HAK6BOilK 

1. Zntroduction. 
1.1 Purpo8c and arrangement of mute- 

fia2. A This brings together the policy 
and procedural guidelines md pertinent 
reference material6 applicable to the 
xmxrram of the Dividon of Ecological 
Buvicts. Fish aad WiIdlife Service, re- 
osrdlne dredge, llll, material8 discharge 
and cbposal and relatei FederaI and 
federally permitted work and activities 
conducted in and adjoining the Nation’s 
waters. 
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EMU Act at 1972 MPFU3AI, App. 

(c) Thnsportanon of materld other 
tbrndr&ednMerlalfordump4rla 
ocean waters and dumgfno of such ma- 
t&al8 ln the territorlai sea federally per- 
mitted by EPA under Sec. 102 of the 
ILbeRBA ADD. n2x. 

(d) Dbposal ,of sewage sludge which 
wuuld result ln any pollutant entering 
na~le waters. federally permitted by 
the EPA or by a State with oversight by 
the EPA under Sec. 405 of the FWPCA, 
App. D-a. 

(3) Brkigu and calJMway8 over nati- 
sable waters federal& permitted by the 
U.S. Comt Guard tCoa8t Guard) under 
Pub. L W-570. Arm. nzm. Mid baskam 
under Sec. 0 d t& 1899 Ah, &p. O-i&. 

(7) Other federally conducted or sauc- 

56811 

mospheric Admlnistratlon (NOM). md 
other Pederal or state’ agenelm m* l cI- 

terakd indfviduak. usually wita” 
day deadline for receipt of any cot 
and recommendations. 

(5) The authority of the Corps to bsue 
permits for the dkcharge of refuse into 
or rffecUng navigable waters under WC- 
Uon 13 of the Act of March 3.1899, m 
greatly modlfkd by the Federal Water 
Pollutfon Control Act Amendmenb of 
1972 t&c. 2 of Pub. L. Q2-500, October 
18, 1972). 

No Section 13 permits may be issued 
hencefort& by the Corm for the me 
of pollutanti into na+ble- w&& F& 
point sources. Section 13 permit4 in exist- 
eacn and pending amllcations for such 
permlt4 for potnt sources were made one 
wm the NPDES permit system admln- 
istered b EPA or the State with EPA 
overnight under Se&on 402 of the 
FWPCA. Section 13 remalns a viable pro- 
hibltlon agaln6t any type of unauthor- 
ized discharge or deposit covered by this 
section for whleh 8~plicaUon for permit 
ha8 not been made and aeainst certain 
other VlolaUona. Permits for disposal or 
deposit of dredged or fill mat&al in 
navigable waters, Issued by the Corps 
under &&ion 10 of the 1899 Act now 
require approval of EPA under provisions 
of the FWPCA r&tine to these permita 
and those for disposal of sewage sludge. 
Note also that under Section 403 of the 
FWPCA, special provls~on is made for 
control of ocean discharges. through 
NPDES uermib. TranmortaUon for and 
dunlpine‘ of mafmials ixi ocean waters --- 
cantrolled by EPA and the Cow I 
mmlsion8 of theMam Prot&Jon 
anmh, and Banctuartes Act of 1972 L 
L 92-532. October 23. 1972: App. D-2x) .‘- 

B. The gu!deIinea are Presented fn this 
lo-SCUOXI tnatn nut of the handbook., 
mid the reference materials are orim- 
nhdlnQappmdixe8:Athr0~LA~- 
pencUxes A, B. aud C include. reapec- 
uvdy. form letters and reporta. record- 
ing forms and other ~rocedum~ aids, crpd 
standard recommendations. Appendix D 
contains legal and related referents: 
Apptndix E. offlclal policy statementd of 
IWxIor; A~puldlx F, o&Aa~ DOUCO 
statements of other entitiu: Amendix 
0. technical references: Abendlx E. 
general educational material; and AP- 
pendlr L ~rceedural references. includ- 
ln~ dellnitions of terms. 

1.2 Developmenb Iand actiuitfes cov- 
ered-A. Summaw of c0vera.w. These 
guldeliues are Bppllcable to all works and 
dredee. fill and other activlUu aEectlnn 
navigable wsters that are sanctioned. 
permitted, adsted, or conducted by the 
Federal t3overnumt. The central focus 
of the handbook b on the navigation 
permit lnwram of the Corps ~Corsts of 
EnEineem. U.S. .Department of the 
Arms) conducted under the Act of 
March 3. 1899, and related Acts (App. 
D-2a), but the coverage includes: 

(1) Works and activlUes In navigable 
waters. federally permitted by the Corm 
under Sec. 10 of the Act of March 3, 
1899. ADD. D-28 These include various 
works iid activiftlts secondally per- 
mitted by the Corps such .a~: Mineral 
exploration and development on outer 
conUnental shelf and other public lands 
for which leasing and- certalh basic per- 
mitting authority rests with the Secretary 
of the Interior: right6 of way on public 
lands for which authorfts rests in a num- 
ber of Federal land administering agen- 
cles including several bureaus of Interior, 
the For& Semce aud others; and use. 
occupancy. and fllU.ng of and removal of 
sand. gravel, and coral from Udelands, 
submerged lands, and filled lands in or 
&z&scent to Guam, the Virgin Islands, 
and American Samoa which is permitted 
by the Secretary of the Interior under 
Sec. 2 of the Act of November 20. 1963. 
App. D-2w. 

(2) Discharges of ~oI.lutants and the 
disposalofmaterinlsinnavigablr~ 
+nd rBe ;rr=sportsUtm for and dumping 
cfmat.mwsinoceanwatemwubethe 
6ubfect of a separate handbook, but they 

_ are covered in summary here because 
of their relation to the fully covered 
BCUVIUU: 

t (a) Discharge of pollutants iuto IULV- 
&able waters. federally permitted by the 
EFA (Environmental Protectton Ages 
cy) or by the State with oversight by the 
EPA under Sec. 402 of the FWPCA (Fed- 
ersl Water Pollution Control Act M 
amended by Pub. L QWOO)-the NPDES 
Permit5 (NaUonal Pollutant Discharge 
EUmlnation System Permits), APD. D-2& 

(b) Dlspoal of dredged and- illl ma- 
terial in navigable waters a.134 transpor- 
tation of dredged matmial for ocean 
dumping, federally permitted by the 
Corps with oversight (and vet0 power) 
by the EPA under Sec. 104 of the 
FWPCA ADD. D-2s and under 6ec 102 
of the Marine ProtectIon. Reseazch, and 

Uoned work such sichannels, highways. 
airports. tranambion Unu. etc. 

(8) Bbam electric plant8 and other 
facffltles using n&ural watem for cooling 
will be the subject of a separate hand- 
book They are covered here in summary 
fashion because ties frequently re4ulre 
a permit from the Corps under Sec. 10 
of the 1899 Act and a NPDES permit un- 
derSec.402oftheFWPCAarweJlasa 
&Mruction permit and op&nUng li- 
tense from the NRC tNudear Regula- 
tory Commlssioti if nuclear fueled. 

B. Cocoa. EPA. and Coast Guard ver- 
m&is. (1) The Secretaq of the Arriy l.5 
authorized by the Act of March 3. 1899, 
to issue permits to construct piers. Jetties. 
or 8imllar structures, or to dredge and 
dll ln the navigable waters of the United 
Statea This authority is aaslqned to the 
Corps. except that the Coast Guard, De- 
partment of Transportation. Jssuea per- 
mits for construction of bridged and 
causeways over navigable waters Ed pro- 
vided in Pub. L 88670. the Department 
of Transportation Act 

(2) The 18B9 Act makes it unlawful 
for anyone to conduct any work or ac- 
tivity in navlgeble waters of the U.S 
WIthout a Federal permit Government 
agencies, Federal, 8tate. and local, as 
well M persons, corporations, and other 
entities must apply for a permLt when 
theyproposeworksoranact!vityfnswh 
waters. and they must obtain a Dealt 
prior to commencing the fwnaWcUon 
or other activity. 

(3) Mkea, dams, and similar obstruc- 
tl0M to navlxation reauin? the cansent 
of the Con&w PI weil ra approkl of 
dans by the Chief of Engineer8 and the 
&cntary of the h-my bee Apu. D-4a. 
Sec. 9). unless the navigable portion8 of 
the involved wata body lie wholly in one 
5tate. In the latter case the rtructure 
may be built under authority of the State 
legislature but the plans &nd any modi- 
5caUon thereof must still be approved 
by the Chief and the Secretarg. 

(4) When the Distict Engineer (CE) 
or bstrict Commander (CO) receivea an 
appltcation for a permit, he routinely 
lsuee a public notice given the details of 
tie work to be performed under the per- 
mit. These notice? are distributed to the 
appropriate Service regional and area 
omces and b other bureaus of Interior, 
the EPA, the National O~eanlc and At- 

(6) The coast Guard procu8es appll- 
catlon8 for bridges and causeways much 
the same M the Corps does appllcatlons 
for other work (see flow chart App. B- - 
48). Service review and reporting on CCI 
aoplk.aUon8 is similar to those for the 
Cone. with the substitution of proper 
agency references. 

(7) The lxucushlE of NPDES pecrmit 
ap@ut& t the EPA or the estates 
and of ocean dumphx permits by EPA 
will provide for review and comment by 
the &mice at thi Rcafonal OlBce level 

.much the same as with ap~lication8 
handled by the Corm Each Regional 

-0lflce must a8sure itself that It is properly 
notlfled of pemlt applications and art- 
prbcd of actions related to the Service 
interest in these new programs approved 
In 1072 tsee App. D-28 and D-2x). 

(8) The Department has no inter- 
agency agreement with the Department 
of ~nsuortatfon MXmst Guard) or with 
the EPA- on proeedurea for Secretarial 
n?vlewM it haa with the Department of 
them (Memorandum of Undemtand- 
~oIJ~13.1967.~ADD.E-3)M,that 
a&!s3su& t&t txuinot bi iesolved at the 
Regional Omce must be submitted to the 
ru. 2; for resolution on a case- 

C. Pcnnit.s’ fnoolvfng both Federal 
pvbtlc lands or oMer Fatera rewo&bU- 
UY cud navfvab& tmtm. (1) Varlou8 pr 
vate workx and activiuu an permitt 
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on Federal public lands, e.g., mineral ex- 
pioration and development, canal and 
transmission line crossings, hydroelec- 

. power development, etc. Other works 
-e federally assigned responsibility, 
uclear steam-electric powerplants. 

t works and activities when they 
unpinge on navigable waters also require 
a permit under Section 10 of the 1899 
Act. They also may require other permits 
for discharges or materials dumping 
and water quality certifications and 
marine sanctuary certifications under 
the FR’PCA or the I&P-A. 

t-2, Construction, operation. and 
maintenance of physical structures of 
hydroelectric projects licensed under the 
Federal Power Act do not require such 
seplvatc permits because all public inter- 
est aspects including navigation are pro- 
vided for under the Act. However, plans 
for any dam or other structure of the 
FPC moject that affects navigation must 
have the approval of the Chief of En- 
gineers and the Secretary of the Arms. 
%lso, any dredging, fUlin& discharge, or 
disposal related to an FPC project but 
not constituting con5t.ruction. operation. 
or maintenance of the project’s-physical 
structures does require Federsl permits 
of the Army. Some FPC licensed works 
and related activities also may require an 
NPDES permit and water quality certi- 
fication. 
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(3) Outer continental sheIf and other 
public land leases for oil and minerals 
exploration and development are exe- 
cuted by the Secretary of the Interior 
through the Bureau of Land Manage- 
ment and permits for drilling and other 

‘wra3 developments are issued by the 
‘ogical Survey with the advice of c Interior bureaus. 

.&o Interior bureaus, the Forest Serv- 
Ice. and other Federal land management 
agencies tiue. rights-of-way and other 
permits which. in particular cases, fn- 
volve navigable waters. It is apparent, 
therefore. that related naviization ner- 
mits issued by the Corps and Cbast 
Guard and NPDES permits issued by 
EPA or a State to cover these may in- 
volve two separate Service reviews.. 

(a) Any Service review of inhouse In- 
terior leasing and permitting actions, ex- 
cepting rigbu-of-way, usually has take-n 
place at the Washington level. Proce- 
dures for interbureau coordination 
within Interior on the selection of areas 
to be offered for lease sales and as to con- 
ditions to be included in drilling and 
other fexplorstion and development per- 
mits to be issued by GS are the subject of 
an interbureau m&norandum of under- 
standing (App. E-2) and detailed proce- 
dural guidelines are being developed. 

(b) Rights-of-way applications made 
to Interior bureaus and the Forest Serv- 
ice are normally reviewed by the ServlCe 
at Rerional OfEce level on a case-by-case 
basis under somewhat loosely &fLned 
procedures similas to those for Federal 
imects 

fc) Dr. King’s September 23. 1971, in- 
structional memorandum and enclosura? 
on outer continental shelf lands (App. 
E-9) explain the procedures with twpect 
+0 applications for Eection IO pennits of 

\e Corps on these Interior ammmd 

activities. Essentially. District Engineers 
of the Corps review iiiplications for per- 
mit on outer continental shelf activities 
only from the standpoint of navigat.ion 
and national securitv. 

The Secretary qf the Army desires and 
has asked Interior to provide the District 
Ensineer with assurance in writing for 
each application related to outer contl- 
nental shelf lands “that fish 8nd wild- 
life and other environmental matters 
were reviewed and that there is no objec- 
tion l l -1’ to the issuance of a permit. 
Interior has agreed to this procedure 
based on the fact that the Secretary has 
adequate authority to Protect the envi- 
ronment through lea-sing snd regulatory 
authorities on the outer continental shelf 
lands. No doubt the Corps will want simi- 
lar assurance on other applications where 
the primary approval is given by Interior. 
Likewise. the Coast Guard will want such 
assuranie in similar situations. 

(4) No defhlte Bllangemenb have 
been made for interbureau review in In- 
terior of the wrmita for use. owmancs. 
filling, and e&avation of &elan& cd 
submerged lands of Guam, the Virgin Is- 
lands, and American Samoa issued by the 
Secretary although those related to the 
Virgin Islands have been informally con- 
ducted at regional level. Efforts are un- 
derway to develop suitable comprehen- 
sive procedures. 

(5) As noted above, activities primarily 
approved by Interior may a.lso require a 
Corps permit, processed at regional level. 
In these cfses the Corps permit is issued 
subsequent to the Interior permit and. as 
noted. is on& addressed to naviPation 
and &ional becurity with Interlo; hav- 
ing full responsibility for environmental 
matters. Other permits and certifications 
under the FWPCA and the MPRSA also 
may be involved. 

In all of these cases where two or more 
Federal permits are required for a par- 
ticular works or activity, great care must 
be observed that the Service position is 
consistent. If it is found impossible to be 
consistent due to change of circum- 
stance 88 between separate reviews, the 
change of position should be reviewed 
within the Department and dearly ex- 
plained to the corp6 of Engineers. SM- 
lar care should be taken with review of 
environmental imwct statementd which 
may be handled ai a Merent time or by 
a different reviewer than the related per- 
mit or license. 

D. Federal and other dredge and RI1 
actfoitfes. (1) The Corps ltseti conducts 
dredge and fUl activities both by con- 
tract and with Its own eauioment Iartzeb 
in relation to ita re8pO&bfllties -Ior 
flood control and maintaining navigation 
channels, harbors, and beaches and 
other civil and militazv works. These 
activities and works a&subject to pro- 
visions of the FWPCA and MPRSA L) 
well as NEPA and the Coordination Act. 
Public- notices of intention to conduct 
such work usually are distributed in the 
6ame way as notices of permit applica- 
tion and deadlines for response are 
CLmilarly short. 

Dredge and flll work conducted in n- 
lation to original construction or major 
modification of Federal or federally 8s- 

sisted navigation and flood control 
projects normally is known to the Serv- 
ice long in advance, and reviews of pro- 
posals for such work are programmed. 
budgeted, and scheduled in consonance 
with the lead agency reporting schedules. 

(2) As t.o ‘dredge and f!dl activities 
conducted on non-navigable waters in 
relation to transniission and pipeline 
crossings and other riparfan lwtalla- 
Uons, the Service may not receive ade- 
quate early notice. Belated notice may be 
received through circulation and revien 
of environmen&l impact rtatementd pre- 
pared under NEPA. Notice on highway 
and airport projects should be received 
from the Department of Transportation 
under provision of Set l(f) of the De- 
partment of Transportation Act (App. 
D-2m) and Sec. 16(c)(4) of the 
Airport and Airway Development Act 
(App. -20. Notice may also come in 
certain ca8es from applications to the 
Bureau of Land Management or other 
land management bureaus of the De- 
.partment, including the Service, or the 
Forest Service for rights-of-way across 
Federal lands. 

(3) Dredge, fill, and other activities 
conducted in or so as to Bisect navigable 
waters by Federal agencies in relation to 
their land management md other func- 
tions also are subject to provisions of 
sec. 10 02 the 1899 Act and to those of 
the Federal Water Polution Control Act. 
mw for example, the Service’s 
activities in lmprovlng tidal marshlands 
on its coastal refugei require a Federal 
permit if they involve navigable waters 
and wetlands. Similarly, the Bervice’s 
facilities on navigable waters require a 
NPDES permit from EPA. The Service, ’ 
as well as other Interior bureaus and 
other Federal agencies, must he 
especially vigilant to avoid real or ap- 
parent viblations of the law lest their 
sincerity and dedication to environ- 
mental preservation and restoration 
become suspect. 

E. Detect- ol ofolatiotas ol the Inter- 
state Land Sales Full Diaclosute Act. 
(1) The Department of Housing and 
Urban Develonment (HUD). Office of 
Interstate Land Sales X&&ration 
(OILSFO has requested and the Service 
has agreed to ctiperatt through its Per- 
mit review activities in the detection of 
violations of the Interstate Land Sales 
Full Disclosure Act (APP. lLL2u). Essen- 
tially the Setice has agreed to provide 
all practicable cooperation and specift- 
eally to provide to the Administrator of 
OIL&R eoplee of all reports to the Corps 
on suspected unauthorized activities and 
of all commenta on major permit 
ppHicatlon6. 

(2) Detailed procedural guideIines on 
this mordbation are provided in In- 
~tructional Memorandum RB-46 (App. 
E-23). 

. 

,1.3 Ecolo#caz st?rvfcu actfvftfes in- 
valved. Sec. 2 ot this handbook presents 
an overview of the obhxtlvee and policies 
of the Service applicable to the activi- 
ties covered fn the handbook. Detailed 
policy ffuidellnu are prmexktixl fn Sec. 5 
and detailed procedural guidelIned are . 
presented in other sections L9 followt3: 
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-mi~~taandrrporc 
o( wm=-Y m.w ~vmm. 

Gsaa8arwmum~~~Md 
moBl~d~cnd~plCtcdrat. 

am. s. edncsuca of the public. 
Bulo.bnlID6smacelm~~. 
2. otlfecuue6 and pow. 
2.1 objccttva of the Department uld 

8emlceinrehUontodredgeand~and 
other water-related actlviual M-e to mo- 
tcct and prwerve fkh and wIldlife habl- 
ta~awcRen6handwlldIiferaaurts. 
and protect publk trust rights of use and 
aztoyment in and Basocialed with navi- 
gable and other wu?rs of the untted 
states. 

A. The 
objectives 

&rvicestrlvestometttha4e 
by eaoo~ developen to 

use eva~ poaslble meani method, and 
alternative ( lncludin6 non-development) 
to prewnt halmful en~nmentol lm- 
pacts and detgadatlona. to mtme habi- 
tat. and tncrewJ6e oppcrtulliuel for pub- 
UC use through prcper development a@ 
land use control. 

B. The Ss-vice also aslsb. within the 
Ibnitd of its resourcea the moaams of 
otha sgencies. and mpecially those of 
other lnterlor bureuus dedicated to the 
public interest in man’s environment. 

C. More rpeclClcal4 the Service 
through taklne of every aPProPriate. ust- 
ful action has the following lOniWaMe 
objecttves or goals: 

(1) Ftapectlng navigable wet-era their 
tributaries and related wetlands oi the 
united states: 

Cal Sto~~lng and remedylno alI ilk@ 
a.aiviues which are dl3maang or po6hlg 
a threat of damage to the natural4 
functioning aquatic snd wetland ec.o6y8- 
terns or the dependent human usee aad 
satisfaction. and assktino the action8 of 
other bureaus ln protection of environ- 
mental rescurcea, valuea, and usu for 
which they and the Departmeat of -0 
Int.erior have respcmlbillti~ lncludlng 
naturai, cultural, and oeneral rums- 
tional ruources, vaIusr. and use& and 
the water quality aspect.6 of such value 
and usu. 

(b) Zknmin6 that all authorized 
works. structuns. and 6icuvlttts are (1) 
judged to be the least ecologlcallY dam- 
aghg altemaUve or combination of alter- 
natlpcs (e.g.. aU sppmprlate mean6 ham 
been adopted to lllmmh! envlronmmtaI 

tb66esauddegmdano~~ and(2) inthe 
pubh’6 intert8t fn deguarding th6 UI- 
vironmtnt frcm lcee and deeradatlon. 
Water dependency of s work, 6tmctWt. 
or activity wl.lI be collbldered when 
criterion (1) above ha6 not been met. 

In detamtping whether criteria (1) 
and (2) have been met. the EmiCe will 
always consider: (a) The 10nfHem1 ef- 
fects of the proposed work structure, or 
activity; <b) Its cumulative e.lTfxts whtn 
viewed In the wntext of otber already 
exlstinc or forseeable works, rtmctums 
or activittu of the same Hnd; and/or 
(19 its eumu.laUve eIXecb. when viewed 
llItbC4Xl&XtOfOthefalreadyulsUIlg 
or romeable works, 6tructuns, or acttvi- 
ua qc dluerent kinds. 

Iuld6underpro~ofthePl6hmd 
Wildlife Coordination Act, ADD. LFla. 

(2) The Service mwuei Ommeen~ 
and reccunmendaUoia in pr0Poea.h for 
Pederrl ulcrfederauy Permitted arsisbd. 
and 6aactloned rctlvitisa and devtlop- 
merits in the Natlon’r wtera 8lld wt- 
Isnds. 

vlronmentrl UDeeb of maMgeamt of 
water6 and wetlanda It enwumga 
development and ldoption of ~~mprc- 
hens&e refiional and atatewide plaza for 
themBmu?enlelltormlchwter8and 
Iands au mUc.imted by the Water Re- 
llOWCeSPlannrnrAC~tbS!E8tuSl9PlOI 
t+xUon *f, t&e Coastal Zone Manage- 
ment Act of 1972, LII provided by csrhln 
State and loul sonIn actions, and aa 
may be provided by any comprehemdve 
Mtioll8l Iand-u6e act. 

(4) The &mice mcooragcsmdI=- 
vldeetechnlWmidancerodm&tum 
tolOC&~~~p~ 
and other orcmired &orb dz?i?% 
further public eduatwn and a- 
Of environmental T8lua rad acuapu to 
ab8tethmat,atowataaandwUaadaof 
the NaUon. 

(S) mle aervlce UsIsta alI mud 
age!nclea involved in plan&l&J coxI&uc- 
ticmorpexmltUn6mdlken&6acUvi- 
Uem in the NaUon’r wtem and wtIands 
to meet tbdr remonsibllltirs under Bet- 
Uon7oftbelG~ daMerKl8peeialActof 
1973. This lnc!udea helpin b ensure 
that the continued CrLstcnca of an en- 
dangered or threatened spcdes Is not fur- 
ther JeopuUiwd nor will the sctfons to 
be taken muIt in the de6truction or 
mfDdinMuon of such Specler habitat that 
is deWmined criUcaL 8ucb &tma 
6bould ems&e these urencles to avoid 
initiation of pmposab dicb could DUB 
such specie4 or their crlticel habitat in 

(6) The- S&lee assista parUcular4 
other bureau8 of the Demrfment of the 
Xnterlor In meetlne their 6pecial rumon- 
siblllttts for the Nation’s envlmnmental 
values, lncludlng cultural and natuml 

. (a) For naowrter-depaident works 
pwUculu4 where biolo@cdlo pmduc- 
Uve wtIanQ are UwoIttd md Jteina- 
the Wand altcs are avabble tu my be 
Nm6s’kd fl’om field 8DDdU&ltW 8eo 
4.lA-b~ a 8ervice blolct&st). the Rem- 
iceusuaUrecummemJadcnWofaptr- 
mlt uplea the PubIlc interest rsqutra 
further consideration. Further eoasid- 
astloa may be bxitcatecl t an qxmmd 
lrndudspkn0l@!&C!i~(2)) CWtnthO 
absenc42of6u&amattrplaufromthe 
de~tloa made b the rwrxmdbI0 
marl reauIabrY agency &tar cuefuI’- 
w!?&ThingalIrecto~reIevanttotheg 
UC intem6t end ndecting the n8Uc 
concun6 for both prot~~Uon md utlUzb - 
tion cd impomult remurcu t6ee p&lx- 
&m&&6 (I) and (0) (S) 4 33 CFR 299.126, 
Am Illa ). 

(b) Par wter-depcndent work& the 
Bervicediacoura9zatheocmpatlonand - 
dd?UCtbXl of bloIo&xtlIy DlUdUCth 
WtIMld8Uld8h8lIOW.Tb-USU- 

(2) The&rvlwplacea~emph8- 
d6 on tsoetoted aad other Pmducuve 
nhaUowwateraaadwetlendssmdondah 
and wlldllfs specla for which the &cr+ 
tauyofthebteriorhudekgatedrrrd 
8ped!hW maadated remonsibiUties: 

(a) Wetland6 a8 deaaibed in ‘Wet- 
had8 of the United States.” Urcular 39 
of the. UB. Fish and WfldIlfe Service. 
smbIlshe4 in 1956. repubIlshed in 1971. 

(b) BtuarWaadffreatLnkaareas~ 
dcdned tn the Estuam Protection Act, - 
the cciutal zone Iwl&gwmt Act of 
1972, 8nd sec. 104tn) of t& skderp1 
Water PoIluUtm ContmI +A 4m -20. 
D-2v, Mid s2& 

tc) Migrabry Urds. umdromo~ and 
Qnst Lakes fl6he4 and endangered me- 
ciea u defined remecUve4 ln the l5ma 
tory Bird TMaW Act, Anadrvmoua El& 
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55511 NOTICES 

gationa and reporting if aPProPriate. 
(The 1oPPinn form presented in ADD. B-1 
b to be-6seii by all-oIlke~~~ - - 

It b absolutely essential to maintaln 

mws.ervaUon Act and the Endangered 
ks Act of 1973. App. =2b. lL21, and 

The Service alerts NMR3 end 
_ de wildllfe wends anri consults with 
them on all matters related to their in- 
terest and re6pon6ibUities in keeping 
with provision6 of the Pish and Wild- 
life Coordination Act. App. D-ZE. In like 
manner, the Servia alert6 a,nd consult6 
with the NPS on potential degradations 
of cultural and natural values. the BOR 
on recreational aspects, and other agen- 
cies. particularly Interior bure6us. on 
any swcial environmental or other in- 
vohxhents of the proposed work in their 
special interest such a6 BR and OS on 
water quality and BLM and BIA 6s well 
as BPS on involved lands and resourcea 
under their jurisdiction (Section &-Co- 
ordination, Liaison and negotiation). 

(41 The Service discourages exclusion- 
ary occupation of navigable waters and 
their shorelines by riparian owner6 or by 
anchored boats tsee Rec. XVIII of House 
Report 91-1433. App. D-6) and other 
cumulatively harmful uses of such wa- 
ters 6nd shorelines. 

(51 The Sewice requests guarantees 
that the authorized work is actually car- 
ried out 66 promised and as required by 
conditions of the permit, provisions of 
law, or agreement.5 Zorxnalised In writ- 
inc. In aps3rorwiat.e cues. a performance 
bond may be requested of a private per- 
mit& 6s a condition of the permit. With 
a Federal project the Service will strive 
‘_I have important fish and wildlife pro- 

VU speciacaI& mentioned in the au- 
izing act. 

j) The Service conducts and urges 
,4rveiilance of unauthorized activities 
and developmenb in navigable waters: 
identifies and investigates illegal dredg- 
ing, filling, other work and installation6 
in such waters; reports the illegal work 
to the Corps or Coast Guard; and other- 
w&e support6 Federal actions against 
violators of Federal law in cooperation 
with the Solicitor and U.S. Attorneys. 

(71 The Service 6ssists and promote6 
surveillance of navigable waters for un- 
author&d dfscharges of harmful pollu- 
tants, escape of harmful pollutants from 
non-point, fIxed and deposited sources 
on upland, spill6 of oil and hazardous 
substances, dumping of materials in 
ocean waters and other water pollution 
6ClEC endangering fish and wildlife or 

IL3 In cooperation with the EPA. 
ii&i&, N&IFS and Coast-Guard* report6 
water pollution Fiituations hu’miul to 
environmental and human-use value6 Co 
the responsible remlatorJ asenc~: and 
otherwise es&t6 and sUPPOrt. &derd 
a&on6 again6t violators of the Pbderal 
Water Pollution Control Act and the 
Marine Protection, Research. and Sane- 
tuarks Act of 1972. 

authorities and reference6 6u~~ortin~ 
the foregoing Objectives and PO&& are 
included in APD. D, E. F. and f3. 

3. PrcIiminiarg tneening of vroposals. 
3.1 General outline oj screening pro- 

eedure. A Upon receipt of notice of per- 
it application or initiation of a study. 
rt proposed work project or activity k 

+r6t bged and SChedUkd’fOr il1W6tb 

complete, up-to-date records to LLd8ure 
timely actions and afford an accurate 
basis for summarizing accomplishment6. 
A flow chart showing action sequence in 
review of permit applications is given in 
App. B-la. 

B. All public notices of applications 
for permits received from the Corps. 
EPA. or Coast Gusrd are then screened 
to exclude from further consideration 
those where the proposal obviously will 
have no impact or at most an inconse- 
quential impact on fish and wildlife re- 
sources. Such “no-interest” notice6 are 
to be appropriately marked to 6how de- 
termination, initialed by the reviewer, 
ite log entry completed, and the notice 
ffled. A remorse usually is advi6able on 
such noticei bee bd0wRj. 

(1) On the basis of notice received, the 
Ecological Services biologist SCreenS each 
proposal in his of&e preliminary to fur- 
ther action 60 as to determine: 

(a) The adequacy of the information 
supplied and aavilable for Proper review. 

(b) The apparent environmental sig- 
nifkance-what resources would be af- 
fected and how reriously? Is the impact 
of the propo6al significant in view of it6 
anticipated direct and secondary eilecte 
and in light of existing or potential cu- 
mulative eiTecte of similar or other de- 
velopments affecting the same resources? 

(cl The apparent social and economic 
significancewho would benefit and in 
what way? 

(d) The degree of water dependency. 
(e) The apparent need for the work in 

terms. of pub!ic health, safety, and 
weflare. 

(f) Whether an environmental state- 
ment has been prepared and whether 
one is necessary or advisable. 

(g) The desirability of and apparent 
opportunitiw for modifying the design, 
construction methods, and operating 
procedures of the proposal and/or select- 
ing an alternative sit.6 to minimize en- 
vironmental damage6 or restore and im- 
prow envlronme.ntal and sachi vmh6. 

(2~nistheService~esitbatbtlt 
i6 proper to a66e66 the total impact of 
the total development, including any 
part to be located on upland6 and pny 
6scondary effects. The totality of existing 
and projected cumulative impact of all 
development6 efIecUng a waterway or 
poup of releted waterways and the de- 
pendent r66ource6 thereof al6o mu6t be 
considered. 

(3) With Federal proposal8 for study 
or work, both new and maintenance, 
there nonnaUy b water dependency and 
a pre6umption of Service lntere6L Bx- 
cepting paicdic maintenance work, the 
Service actdvitp normally wlU have been 
scheduled and budgeted in program 
documents. 

(4) There may appear to be no nece6- 
sits to respond to notices having no 
Service Mereat, but it is usually d&r- 
able for a number of reason6 to record 
the lack of interest particularly if re- 
sponse i6 requurted by the lead or regu- 

latory agenCY. (lke APP. A-l for 6ug- 
gested form let&s for no action CWS.I 

(5) It la essaeial t.0 respond wit&& 
the ret time eapeciaU~ where there is 
Service lntmst even if the response is 
only a request for more time. Such timely 
response will assure that the Corps, PA. 
Coast Guard or planning agency will not 
have cause to act Prior t0 receipt of the 
Service report. 

c. Ii the applicant has failed to supply 
needed infOrmatiOn this fact is promptly 
convsyed to the regulatory agency to- 
gether with a request that the permit ap- 
plication be held in abeyance until the 
information (including an EIS if found 
necusary) hae been received or other- 
wise obtained by the Service and ade- 
quate opportunity ha6 been afforded for 
review, consultation, and presentation of 
rscOmmCndstions. (8ee 6UggCSted form 
letter in Am. A-2 and infcmnation re- 
qUiRd Of 8pPbXdfI by cOrp6 regulation 
in paragraph <b) of 33 CPR 209.120, App. 
D-taG!).) 

(1) The Service makes every effort to 
as&t aPNc8nts and other project spon- 
m-6 in a time4 mmner in formulating 
environmentally acceptable plans and re- 
solving related problems, but it cannot 
cooperate or rct‘in the absence of needed 
information nor without adequate time. \ 
The Service will request extensions of 
time as required to effect a proper in- 
ve6tigaUon and to conmnmate necesam 
coordination and negotiations. (See APP. 
A-3 for sugge6ted form letter.) 

( 2 1 Wh6re biologically productive wet- 
16nds or other ecologlcally important re- 
SOUfW!S pnd V8heS fUe inVOlVed. it is the 
Service po6Mon that the burden of proof 
is on the applicant to demonstrate that 
his propcsal is environmentally Bound 
and in the public interest (see para- 
graphs (g)(3) (iv) and (h)(3) of 33 CPR 
209.120. App. D-4at2) .) Consequently, 
any delay occasioned by the Gervice’s re- 
quest for necessary information may 
derive from the apDlicant’6 failure to 
properly prepare his proposal for con- 
sideration of Its 6uzeptabfflW. (See the 
reverse side of the information request 
form. App. A-2. and information check- 
w.apo.B3~. 

3.2 §appm6& &d~ to screeninp. It is of 
great ogfstance to expediUou6 screen- 
ing of applications for permits in naviga- 
ble waters, 66 well p8 to reporting on 
them, to prepare and maintain in each 
5eld ofllce habitat type maps, with re- 
lated llctes and data d6ecripUVe of each 
t&m?. for alI water6 and wetlands under 
tiia .purvlew of that oilice. The maps 
should be of su&ient scale and detail to 
sbennlt re8d~ and certain decisions = to 
the Uktllkd 02 damage and the kinds of 
habltaf &nd associated speckd expected 
to be tie&d bawd on the information 
0% and keyed to. the map. 

U6eful8ource book6 and map6 should 
be kept at hand organized for rea& ref- 
erence. Coai general sourcee mclude: 

A. “The National Atlas” CZLS.G.S. 
19701 provide6 physical data on coastal 
area8 of the united state6. Pp. 76-w: 
which although gro66 for our ~ur~~~ses 
provide u6eful check6 on landforms,’ 
shoreline charaotvistfca. bottbm edi- 
men& surface currents, Udal tspIp and 
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ranges, mrhce nea tempenletures and 
8dlnlUu. and wave hekhta. Simlzatlp. 
pub&&m on national-and loal dt;; 
trIbuUon of phns and animals W~uently 
hlchlde map0 showing general dlsmbu- 
tlcmbyspeciesthatcanserveauross 
checks. (See Sec. 02D for uldlttonal 

Stat& are now collecting de- 
on their wetJamb and most 

of them have habitat type data pub- 
lished Jn their f&s. or in the hxxvlecbre 
of their field personkel and research peo- 
ple. These and other data should be ml: 
l&d and entered on the field of&e’s 
habitat tme maps. Intensive rtudics on 
especially critical aress can often be con- 
ducted in cooperation with NMFS, State, 
and \miversfeY pusormd. The latter m8y 
be encoma~to Involve students m spe- 
dal cases to add to the data base. 

4. Field fnveatf~tzifon.%~The denth md 
detail of field lnvestlgations va&s con- 
siderably, mainly ln n?laUon to the np- 
mrent severity of the anucipated envi- 
ronmental impact and the available 
Bervlce resourcx%. but also with whether 
the uro~osfbl is Federal or non-Federal. 

Normally appropriate studies are pro,= 
grammed, budgeted, and soheduled in ad- 
vance for Federal proposals while field 
studies for non-Federal proposals must 
be done on an ad hoc basis. 

Service uersonnel will at all times act 
and promote actions by others to achieve 
an orderly processing of Federal permit 
applications sd planntng of federally 
assisted and Federal projects. 

4.1 Non-Federal proposal-permit 
app2icutkm.s. The Service position of the 
burden of proof being on the applicant 
ta demonstrate the envIronmental 
soundess and public interest merit of 
his proposal implies that the applicant 
must arrange for any needed detailed 
fleld investigations. Gee paragraphs (h) 
(2) and (h) (31, particularly paragraph 
(h) (2) (vi), of 33 CFR 209.120. App. D- 
la(2) .) This position certainly must be 
maintained with respect to planning. de- 
slrn and monitorins studies. but certain 
Gi~tigations must~neverth&s be con- 
ducted by the Service and others in sup- 
port of the environmental inWests. 

h A reconnaissance of the project area 
mustkmadebytbtruponsible~ 
biologist to provid& a first-hand vku- 
wint and anm-eciatlon of the site W&W e----- - - 
and potentials. A field surveillance and 
appraisal report form (App. B-2) wfll be 
completed at the time of the reconnafs- 
lance lnvatigatlon for each permit aP- 
nlication which proves to have Servfcs 
-interest to tier that a.Il sig%Mcant fac- 

. tom are considered. The form should be 
reviewed prfor to taking to tht field and 
oartlv fiLled in with the reouired lnfor- 
kt%nm that Is OXI& obtainable from the 
Dermit application and other off-site 
iources. This completed form is made a 
part of the permit file. 

(1) The field investigator will accom- 
plish the following items of work on- 
site: 

(a) Assess the relative environmental 
s!gn~canc-e of the selected site in con- 
trast to apparent alternative sites. 

edfreable local penKms on specks d&m- 
butlon and dlverslty, rewurce usea and 
valuu, and publtc inter& relativm b 
private intereat 

(d) Detemtne if ‘work ‘ha8 bun 
8tMted and lf so, its aPPan?nt le&raUtY. 

(0) Dootmlent the on-dte otMervb 
u0n.9 thmueh mm notattom photo- 
RCSDhS. TOCOrdi4 Of iatertrlWfL lUUPbl# 
ii&k, tihyslcal meaz+Wem en&- and iwm- 
pletlon of the standard deld sundUnce 
and apm-abl report form (App. B-2). 

(f) Note w ~~tmtlal immhmenta 
of other I.&hoi bureaua Iwtieulrvls 
NFS tcultural and nntural values), BOR 
(wild and ecenic rivers. scenic values, 
general recrwuon v&u), BIA aad 
BLlMClUldSsad ~es).andBRand 
OS (water and water quallliy) and lattr 
Jut and consult with thsk a#endes. 

(2) The rppretsel form h dkdgned Y 
bothach~andarecordoitheon- 
site inwstigaUon: It must be axnuleted 
fin; ~fellamroprlate part to avoid 

-to) Although the 5eld apmalsal~form 
may appear to be tedious in Ma& the 
worth of the wnscienU0~ completed 
form is invaluable to PreparaUon of Serv- 
ice comments and recommendaUon.s and 
to any negoUati0~ that map ensue. 
Therefore, 1t is usenual that the form 
be wmuleted M fully w possible in every 
case selected for field invastiuation and 
mbstantlve comment 

(b) Since the details required to be 
completed are a function of the envlron- 
mental sfgriiflcance of the proposal. rel- 
atively less consequential proposals will 
involve oompletion of fewer detail8 of the 
folm. 

Cc) where appropriate. the Fkological 
z: bp&ts may iind It efllclent to 

swomabmce of the 
project site with the applicant and rep- 
rescntatfVeSOfWDX.OD~te8trrtcaPen- 
dw, NMFS, EPA‘,-th& Corps. or’ otiiera 

B. Need for iietaflcd fietd stud&d. (1) 
Where the recow ce aDDmimI tn- 

were carried out as Planned, it may be 
newswuy for the Service td conduct or 
arrange for more deWled studies to sup 
port lb positton and to: 

(al Mlrm 0onClUsloKl of speciu dlVW- 
sits and reeouxe velue. 

t-b) Frovlde a &ma basis for negotia- 
Uon wit& the applicant on project nwdl- 
!!lCBUOllS. 

tc) Justify rcaommendaUon~ &f per- 
mit Eondklons or denial or pennlt 

Id) Provide data requir& for admin- 
istrative or judicial review. 

(2) It is the Service position that 
there exist8 a national recognition that 
wetland and shallow water haMtats have 
such high ecologkal and social valua, as 
to admit of their destruction or degrada- 

tai WldeepnSd nattonal recugaitilon 
hveryheWultothenaxss&W~--- 
dited redew or Permit 8Pplkatioi 
it k not reMonaW possible for tht 
~~de!cgblctllct&l~es sum&- da 

ei2ohdd amwent. 
A useful di&cuuM of study umitauwla 
and values aa well M methods is included 
bfg.m.mcl~tak f~xa~catiffn of 

(41 In view of the national recognition 
of wetland8 wbluu and the inherent llm- 
ltation~ of time and rwom-cu, the See 
ice will not normally attempt to prove 
itd ca8e in rdatkm to permit applications 
by m detufl&, on-site ecologi- 
cal or use data. On-site recoece, 
a3 dlwuswd above, will nevertheleu be 
dtt’k& y&.l&l Penerellv and a- 

ruource condiuoM 
and vahm. Roof normally will k sup-, 
ported tw reference to fndepth studies 
such as those of ecoloizbit Dr. Eugene 
Odumandot&rstA~~.GMand43). 
the logic of univemal &pendence of mai 
rlne and estuarine ecosystems and re- 
lated resource valuer on shallows 8nd 
wetlands, and the ereat bode od lone- 
rtandhlg law recomMw the public 
tmst rIghta in the lands tnvolved Wm. 
CLlb and Mb). 

(51 Permit applicatlo~ involving 
rtsam-ekcmc. 6teeL PaDer, petlolaum, 
chemlwl, and other industrial plants 
havfnn thermal and other wllutant ef- 
fecta On natural waters aibm require 
pre- and post-project studies. monitor- 
itag of environmental change& and 
mathemaucal and hydnaulic m” - 
rtudiee. The eredictive studka shov 
conducted on-site where possible, 
control studlee for the monitoring she*.. 
be conducted at the site pre-project and 
at an appro~te nearby site post- 
orolect 

Certain dredge and dll projects and 
maw Federal navigation, hurricane pro- 
&.ecUoa and beaoh erosion-control proj- 
ad also should be subjected to model 
and m6nitoring studies to predict and 
mewure environmental lmpacte-all 
withaviewtolmmmim~inthe 
&4uwstoftheen~&t - 

(6) Llewled studlu am generallY the 
responsibility of the project sponsor. The 
Servicehasndtherthef!Lscaiandman- 
power ruourcu nor the responsibility to 
ionduct model, monitoring or other de- 
W&d studkq but lt doei have the re- 
sponslbfflg to insbit not only that they 
be conducted but that thw be done in a 
tienti!ic, objective manner. 

Nevertheless, detailed deld invest&a- 
tlons by the &r&e are reauired in sup- 
port of testimony in judicial and cmasi- 

1. As evidenced In lb&ml law. App. D-Zf. 0. 
and v: in Federal regulrtloM, M PurgrcrPh 
(g’) (2) of 22 CP’B 2W.120. ASP. D-la.(s): bv 
the Prc*ld~nt’~ E!Mronment&l MUS~EO Of 
Nbruvg 8. 1072, App. D-&z mb othirwW 
ln esecutlve polloy, prr(jcular1y EPA% wet- 
1~~38 Poll-. App. ?-2&. b. and E; a8 well 8s io 
wetland8 law8 Of Klany matal. SW alao App. 
0, sspeclslly a-4 and Q-S. for the acma.l58 
bmLs of thI8 recogrutlon. 
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B. Field 8urreilIance InveaUgations of 
aD rpparently -~~onwpo~ 
actmty must be circuInspec 
ConlIned to meking 86 complete an LS- 
6essment of the h&6 ad posdble. In no 
event should the lnvestigatlng biologist 
voice any allegations of illegality, accuse 
a person of improper actlon, or teke any 
other direct action to stop or alter the 
observed ongoing activity. 

C. A fleld surveillance and apPraisal 
report form t&p. B-2) is completed on 
site as fully m possible keep41 in mind 
the items outhned in Sec. 4.1A. above. 
Particular attention must be given to 
obtaining full coverage of the actttits 
site and area of influence with good 
photographs and to obtainlnr other evi- 
dence (water and bloloeical samples) _---~ 
demonstrating the kind.- l&atli&- end 
d!ecb of the observed ectivity. If Pas- 
dble. the invedtigating Mologist should 
u6e a camera lxvvlding po6iU~e print6 
directly upon exmmre Polaroid) or 
teke care that the photographic a6 well 
a6 other evidence mWnitted to other 
persons for proceMinlt is properly certi- 
fled by use of a Yran6fer of evidence’* 
form (see note on the back of the tit 
psge of App. B-2 form). 

APPENDZX C 
-’ 

tudiclal hearings and occasionally for 
$hr mrw6es. ~b outlined above. Oulde- 

Y for such detailed inv&igaUona are 
led h sec. 103 of thi8 handbook 

I Fedal Swvep and Project Pm- 
,-A Promammed wt (l)~l%e 

‘.A has tbd respodbili~ imdir the 
Flsh and Wildlife Coordination Act, the 
Anadromous PUh Conservation Act the 
Estuary Protection Act, the F&xh and 
Wildlife Act of 1956, the Watershed Pro- 
tection and Flood Prevention Act, and 
other autborltles to conduct field inves- 
UeaUons related to Federal and fedezalb 
assisted water development surveys and 
PIVhXt StUdieS. These lnvestfaations are 
normally rmgramm cd, budget&. and 
scheduled ln ha.rmony with the schedule 
of the lead Federal agency. 

(2) The mvast&ations conducted by 
the Service ia relaUon to studies of Bed- 
eml agencies are generally of greater 
depth and detail than thoee described 
above for non-Federal proposals. They 
should be of comparable detail to those 
conducted by the lead agency. PrlncIples 
and guidelines for these investbrattona 
are 6resentcd ln the Didsion b&ma& 
Sea. 2300 through 2.999. 

B. Ydntcnonce and emtrgcncu work. 
Certain types of Federal work such es 
the maintenance dmdging of navigation 
chumeb conducted by the Corps and 
emerizencs flood disaster activities in 
sUea& c&duct&d by the Corns. Bureau 
of BeclamaUoa and the Soil Conserva- 
tion Service must be investigated and 
reported upon on a~ ad hoc basis and 

.. fn a manner similar to that described 
we Ior non-Federal proposals, except 
t responsibility for needed fish and 
life studies largely devolves cm the 

dice, NMFS, and the State fish and 
ame agency. Conaeauently. the Ecoloei- 
&l Ser+lces~fleId ar&vls& must mein- 
tab Ualson with the Federal and State 
seen&s and their nersonnel reswnsible 
for these kinds of- activhles td sure 
himself that proper notice k atforded 
and opportunity. provided to make field 
investigations and timely recommenda- 
UOM. 

4.3 Znvestigattom of unuuthorfied 
work und uccustuiw. A Service personnel 
ID3t msiutda eoatinuous surveillance of 
navtg8Me aotQI of their area of rt- 
sponslblhty to detect any unauthorlxed 
work m a Umely manner (see also Sets. 
52B, 6.3, 7.3 and 8 and App. B-4b and 
B-5). 

(1+Offl~ofU1eMvfsionshouldmake 
nece5sary arrangements to eerve (LLI 
clearmghouses for alerts fm &r&6 
personnel and cooperating NMH and 
State personnel who detect unauthorlaed 
work and Division personnel must fp- 
vestigate and rqmrt on each mch akrt. 

(2) Service per8onnel should arrange 
for all possible assistance from and co- 
operation with NMFS and State person- 
nel as well a8 other6 with like inter&d 
to increase their effectiveness. 

(3) Service personnel should cooperate 
fully with the Corps, Coast Guard, and 
the EPA lu mwh surveillance and with 
the Department of Justice ln any uub- 

quent enforcement actions. 

D. Following discovery and agprrrissl 
of an apparentlo illegal ectivits, the rear- 
ulatm~ ammc~ Ml be immediall~ Eon- 
tacted~ taheteiie if the work 6 being 
done lawfully. If ft ia not the Regional 
Director will promptly reuutst theregu- 
latoryagencytotaaueaceaseanddeslst 
order. A flow chart of surveillance ac- 
UOIU In given in Ama. Mb, and related 
guidelines are prmted in sections 5.2B, 
6.3, 7.3, end 9. 

5. Policg ouidelines for Review of pro- 
posrrft. 

5.1 Basis. A. In discussing a proposal 
with ltd sponsor and ln developing wrlt- 
ten commenta and recommendatfons to 
aSSure that the momsal can be lmde- 
mented without-8iohlncant da&g19 to 
dsh, wildlife, and related enviromnental 
resourcea under purview of the Service 
end the DeperUnent tbdng alert for PO- 
tent&l adverse envlromnental e&xte in 
the province of other Interior bureau6 
eo ea to cootit and exnlolt mutual 
concernu) , Service PersoMti will obwmve 
timruucY~6etowtfn~hMx4 
book. (APP. D. E. and F provide legal 
references and 0iBcial policy 6tatemenur 
relevant to these guidehnee.) In IL like 
manner, the Service will malntah~ cl088 
wormration and cootiUon with other 
St&a and Federal agenclee @ecUon b 
Coordination, ZUson, and N~ttation) . 

B.Toaccountforlccalorretrlonaane- 
cullarltiee of geomamy. reso~~ea. r;dd 
social. political, l~UtuMonal and am- 
lmmic constrainta, medal adaptatlom 
and modi8cMom of these guMeunea 
may be proposed for r~raroval end IMY 
be mhaewentlp adopbd. Also, more de- 
tdkd puidellnes covering D&hiCUhU sit- 
u8tioti msY be p.owse;l-b the future 
and adopted M required. such M for 
mineral exploration and development, 
powerplants, h&h marsh areas, etc. 

C. The Servb’s policy and procedural 
~~exprsssedinU~I~handbookare 
Mended to be compatible and r-n- 

ably 00-t with rdew4t Provlsiom 
of law, decisiom of tie au% and n&q 
regulations, and admbihatave Dr&tla 
of F&ma r6gulatury agencies.-But the -_ -__ 
service doss xiot have the rewxUIbiuty, 
ld do the regul8tory crgencte& of making 
the ihal determination Of the overall at‘s ’ 
ceptability of a P~OPCM~~ ah factors con- 
sidered. These guidelines are not in- 
tended nor should the0 be interpreted to 
be addressed to such final decision. They 
are intended to reflect the Service re- - 
sponsibility to contend for the special 
Dublic fntera3t~ in ilsh and wildhff?. their 
klated habitat8 and ecosystems, and the 
human use8 and environmenta values 
dependent on such re6ources. 

D. &rvtce personnel must crltically 
note that each guideline ia guaMed to 
admit of ned interpretatton on the 
meribit of l putiwlar proposal in it6 
particular ewwstem setting end must be 
80 inter~retul !n each case. Blanket, ab- 
nolute 0PPosltton to any Llpecinc tppe of 
development or sfte dtuatton must not be 
oorl6trued fmm the lanmlaga of anJ 
policy or polio guldtUnaof -ihis hand: 
book Each proposal must be welghed on 
lt6 Individual merite not only in the light 
of the main thrust of applicable guide- 
linea but fn light of the qualblcattons of 
thee guidelinea, the mecl& biological 
and envlronmental conditions of the pro- 
PO& 6it8, and the smrticular ape&d 
envfronmental impact8 of the proposaL 

5.2 General polic# &nLidelinur-A New 
work ptormat. (1) Einc~chmentd into 
navigable water8 and wetlands will be 
discouraged where such encroachment8 
would aign&antly damage biologically 
producttve shallows and wetlands or un- 
reawnably infringe on public right4 of 
acce86, me, and enjoyment. 

(2) Site8 and design will be encouraged 
to be in compliance with any applicable 
comprehendve regional or statewide 
plm for land use and/or tioreline devel- 
opment which properly balances public 
need8 and properly awommodates site 
and upland drainage, waste d&harges. 
and erosion forcea taa indicated bv nlans 
developed by the State under the Coastal 
Zone Mnnnnwnent Act of 1972 and by a 
State w&d& MY Mate land use act that 
may k aswWable). 

(2) A proposal which In combination 
with other developmentx would, due to 
cumuiative efkcte. unremnably degrade 
enviromnental resources or diminifih the 
human eaUafacUona dependent on 6uch 
mmmma m 8 waterway or group of 
nlated waterwaya will not be acceptable 
t0theSeHc.eandwillbestronglydis- 
c-=md. 

. 

(4) Non&x-dependent 6tn1ctures, 
facllitlea. or 8ctivittes generally will be 
c.onslderedbytheServicetobeunac- 
CePtSble used Of DUbliC Waters unless It 
haa been demon&rated that the pro- 
Pwsd me iu required in the Public in- 
tezest (see Sec. 2.2BW ) and no alterna- 
tive site mutually acceptable to the Serv- 
ice and the aWicant b available. 

Although in mans case4 a restaurant. 
metal. tdler ParCeoU course. or other 
6ervlce facilttv may be more attractive 
to ita cm- lf it ha8 water frontspe, 
tbls attraction doea not necessarily & 
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55817 
wire encroachment into navigable 
waters and wetlands. A set-back location 
that reserves DUbliC aCces t4J the water 
usualiy can piovide m good or bettar 
water view, assure greater safe@ from 
storm hazards, and otherwise accord 
more fully with both the private and 
public interest. 

(5) ProDo5als to all ecologically valu- 
able wetlands or site sewaai lagoons or 
other treatment works on them will be 
discouraged, and where no feasible up- 
land site for such works is available, the 
Service will urge adoption of terUary 
treatment processes which do not rem&e 
lagoons or other extensive works with 
consequent destruction of wetlands (see 
EPA’s wetlands policy, App. F-28, b. and 
c). 

(6) The Service will object to or re- 
quest denial of Federal permit for 0~9 
proposed project not properly deeigned 
or located to avoid preventable slgnifi- 
cant damages to ilsh wildlife, and/or 
other environmental values. 

B. Unauthorized work and actfvitv in 
navigable wuters and apvlicatbns - for 
after-the-fact permits therefor. Unau- 
thorlztd excavation, fill. structun, facil- 
ity, building, or ongoing activity in or 
affecting navigable waters will be con- 
sidered to be in violation of the law as 
prescribed in the River and Harbor Act 
of 1899, App. 11-2a: the Federal Water 
Pollution Control Act (Sec. 3011, App. 
D-2s: and the Marine Protection. Re- 
search, and Sanctuaries Act C&c. 101). 
App. D-2x. See also Sets. 4.3, 6.3, ‘7.3. 
and 8 of this handbook for other espects 
of unauthorized work. 

(1) Where necessary to achieve re- 
moval of unauthorixed harmful works 
and/or obtain other appropriate remedy. 
the Service will request the responsible 
Federal regulatory agency to institute 

L enforcement action, including Judicial 
procedures through the Justice Depart- 
ment if required. 

(2) The Service mas. where imme- 
diate action is warranted to avert great 
loss of fish and wildlife or their habitat, 
request the Solicitor, Department of the 
Interior, to take any appropriate steps 
ta speed legal action 

i3, Wbsw after-the-fact apPlicaUon 
b made for existing work which resulted 
in significant environmental damage, the 
Service will confer with the responsible 
Federal regulatmy agency to m&t it in 
determining the need and the poasibili- 

t ties for restoration and compensation 
of damages to fish and wildlife, their 
habitat and relati human use values. 

(4) If legal f&ion is not taken or is 
taken and fails adeouatelx to remedy the 
damage, the Service will continue to aid 
negotiations with the epplicant. seek 
appropriate conditioning Of anY permit, 
and take such other remedial meesures 
es are available. 

(5) where satisfactory means and 
measures for restoration and ComPensa- 
tion have been imposed upon or nego- 
tiated with the apPllcant, Service per- 
sonnti wit urge that the permit include 
conditions to assure their implementa- 
tion 

(7) In cam of Judicipl act&l& semica 
personnel must expect to testify with 
appropriate Departmental clearances re- 
quired and to have developed eub- 
stantial evidence in support of the en- 
vironmental aspects of the case. In such 
event, expert opinion is only a feeble 
substitute for firsthand testimony based 
on in-depth investigation (see See. 101. 

c. Proposazs determined ta be a& 
CeptabZe. (1) The Service will urge that 
the aDDlkant be readred to Dr(lvldc aa- 
mnric& through~&cepta& of p&mit 
conditions, that the worka will be 
built and operated in such a way ae to 
minimize the hmact on flab and wild- 
life and the detriments to the public in- 
tent in the lands and waters affected. 

(2) In c&au where compensational 
measures am developed with the armli- 
cant to protect the resources, the natural 
functioning ecosystem and other en- 
vironmental values, Service personnel 
may recommend that a performance 
bond be required of the applicant to 
guarantee implementation of the com- 
pensational measuree. 

(3) Assurancw for Federal projects 
will be obtained by the Service through 
clear and specific inclusion of means and 
measures in project authorizing docu- 
ments and diligent follow-up during con- 
struction and operation. 

5.3 Detailed @fcu guidelines. lService 
personnel will observe additional detailed 
guidelines in screening and reviewing 
permit applications and Federal pro- 
posals as indicated below for rsticular 
types of projects (Note that where ex- 
cavation of fill or deposition of spoil are 
involved in a proposal, the guidelines of 
items I or J are applicable in addition to 
the guidelines listed for the specific main 
proposed works or activiiyl : 

A. Docka. mawaQu, pie% and Nat- 
form structures. (11 In crowed area& in- 
&dual single-purpose docks will bedis- 
couraged, and multiple-use facilities 
common to several property inkruts 
providing common pollution control 
works and minimxmg occupation of 
public waters will be actively encoura4mL 

(2) Joint-use moorage faoilities will be 
encouraged for subdi&io~, motels, and 
multiple dwellings in preference t0 in- 
dividual moorage. 

(3) The size of docks and DieI’s BDd 
their extension beyond the normal high 
water line will be recommended to be 
restricted to that required for the in- 
baded use. 

(4) Anchor buoys will be encouraged 
in preference to docks. 

(5) Piem or catwalka will be encour- 
aged in preference to fllle to provide 
needed access to navigable water. 

(61 Dry storage an upland will be en- 
couraged for small boats in preference 
to water moorage in crowded areas. 

(71 Removal of docks, piers, or plat- 
form structures in existence without a 
Federsl permit will be recommended 
where practicable and especially where 
the particular structure is found to in- 

terfere with or preclude preserpatia 
mrsrgtment. or uti.Usation of nsh and 
~Iif~Cetl and Other envlron- 

(8)RemoYalwlllfblaoberewm.meD 
of dl piem and similar structures ret 
ing little use. in a state of disrepair, enL. 
or sendng no demonstzated public pur- 

(01 Overwater location of ape&me&, 
shops. restaurants, and other nonwater- 
dependent facilities on pile structures or 
fllb will ge.IIerally be viewed by the Serv- 
lee aa deetructure intrusions upon the 
aqaatic environment. Denial of a permit 
for a staucture intended solely for such 
wea will be recommended unless it is 
clearly shown that the particular struc- 
ture is required in the public interest 
bee Sec. 2.2Mll (al and 8cc. 52Al and 
no alternative dte mutually acceptable 
to the Service and the applicant is avail- 
able. 

(101 Permib for docks, piers. and other 
omrwater structurea will be recom- 
mended to be conditioned to require re- 
moval once the struoture no longer serves 

%iizzr 
for which it was originally 

. 
(111 Houseboat anchorage and moor- 

Bpe in public waters outside of DUbliCb 
eitablis~~ harbor ar9aa for r&e than 
30 days will be discouraged. 

(121 Service review of applications for 
the repair or replacement of previously 
~~&s, piers, and moorages will 

B.Matinaiandport facilities. (11 De- 
sions that Illiamb disruPuon of cur- 
rants. restriction of the tidal prism, ex- 
cWatiOn in shallow watela and wetlam+ 
removal of barrier beaches, and flllinr 
shallow waters and wetlands that do 
occupy waters with poor flushing chara& .- 
taristics or situ with high siltation rates; 
and that preserve environmental values 
in general will be strongly encouraged. 

(2) Facilltiu for the xxowr -handling 
of boat and site-qnerated sewage, litter. 
other wastes and refuse, petroleum prod- 
ucts. and DreciHtation runoff will be in- 
idsted won twith all marina and port 
proposals, including modifications to ex- 
istingf&Uies,insofezesrequiredby 
l@W. 

(31 I&giona.l and statewide planning 
for balanced land use and specifically to 
locate suitable .moll d.isposal sites. reduce . 
unneeded dndptM, add prop& locate 
mY new or expsurded port, other neces- 
rrrg navigation and other water-depend- 
ent facilities will be encouraged. Ship- 
ping and support facilities including ma; 
rims railway8 and launching ramps will 
be encouraged to make full utilization of 
developed areas to forestall disturbing 
new areas of high environmentaLvalue. 

C. Bulkheads and seawdh. (11 Bulk- 
heads and seawalls generally will be ac- 
ceptable in areas -having unstable shore- 
lines, but their construction wffl be dis- 
couraged where marsh. mangrove, or 
other naturally protective and produc- _ 
Uve areas would be disturbed. In the 
latter situations. any necessary bulkhead 
should not rei!iect 6ave energy so as to 
destroy productive wetlands. In rapidly 
eroding situations where natural, prr 
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tective vegetation or other controls are 
inadequate. bulkheads placed in nav&+ 
ble waters may be acceptable if Properly 
‘+gned to mitigate but not mv8tc 

ural fonm and processes 
2) In extensively developed m 

r~-ra~ and/or dedas unlldnr ~tau8l 
venetatlon will be encouraped ln lieu of 
b;i)rheads of wood, concr&e. or metaL 
Bulkheads Kill be acceptable that es- 
thettally and/or ecolo&ally enhance 

-the aquatic environment. 
(3) On barrier and sand fsl8nds and 

sand beaches. bulkheads which would 
adversely alfeet the littoral drift 8nd 
natural deposition of sand materials will 
not be acceptable. 

D. Cables. piWines. trmumission lines, 
bridges and caweways. (1) The Service 
will encourage the establishment of 
transportation-utility access corridors 
crossing navifgable and other waters and 
wetlands at sites that loc8lize and mini- 
mize ~eIlvir0nment.al impact by limiu4r 
the encroachments to least valuable and 
productive areas. _ 

(2) To be acceptable, aerial or sub- 
merged cables. pipelines, and transmis- 
sion Unes must be located and designed 
for xnaxkmm compatibility with the en- 
vironment In ezeessing environmental 
compatibility. Service personnel will give 
particular emphasis to the provisions 
made to protect water quality, fish and 
aMlife reources tnotably. interference 
with migration routes) 8nd to prevent 
interference with fIshin end other pub- 
lic usem. Where unique natural areas, cul- 
tmal sites. or algnificant impacts on 
scenic beau& or public access appear to 

- involved. &mice personnel wffl alert 
I cooperate with concerned Interior 
beaus and other agencies. 
(3) Alteration of the n8tu.r8! water 

flow circulation patterns or salinity re- 
fdmes through ImDrooer de&n or a&m- 
ment will be-discoilraged. - - 

(4) Enhancement of public access by 
the installation of flshennen catwallis. 
boat launching ramps. or other struc- 
tural features will be encouraged. 

(5) Bridge approaches required to be 
kacated ln wetland areas will be nxom- 
mended to be piaced on pm rather 
than consUncted as solid fill causeways. 

E. JW, proins. and breakwaters. 
Jetties. groins, and breakwaters that do 
not interfere with or, preferably, that 
enhance public 8ccess. and do not creste 
adverse sand transportation patterns or 
und disturb the aquatic ecosystem will 
be4 xe ptable. Service pemonnel will 
place paHIcul8r emphasis on preventing 
project-related erosion and other h8rm- 
ful imuects caused br the lnst8il8Uox+ 
such &s destruction bf uand dunce and 
beaches and m of sh8llo~8 8nd Udsl 
wetlands due to changes in littoral cur- 
rents and drlfeeS well M on protecting 
&h and wildlife =ourm and uees. 

F. lAlgoons 
Iagoons or bn,o”,dme~~o~~~ 
treatment cooling, or aquaculture which 
would occupy or damage -cant wet- 
lands or other ecologically productive 
areas in navigable Waters ~fll be urmc- 
ceptable to the Service 8nd denial of 

srmit normally will be recommended. 

30 
NOTICES 

<A NFDES pemllt la required to dis- 
charge from thuie; Kc EFA’S w&am& 
POHCY, App. F-28. b. 8nd c.) 

0. Navigation chunnels and acxcds 
oa7iuZs. (1) Construction or extension of 
e8nal8Primarnotoobt8innllm8terlsl 
will be dlscouraged or oppu%ed as 8pprO- 
P-Q. 

(2) Designs and e.llgnmenta should 
adewateb serve the needs of cammer- 
cial and sport flshexies and other water 
nxreation as well M other demonstrated 
public needs. 

(3) Designs should not create pockets, 
interior channels. or other hshulic 
conditions which would cause stegnant 
water problems. 

(4) Designs should not create or ag- 
gr~08tk! ShOrellIIe voglOn prob&feleg 
Interfere with natural prowases 
nourishment. 

(5 1 Channel allgnmenb Pnd spoil sites 
rhould avoid ahellflsh 9rCiunds, e&Ir= 
beda. beds of other productive 8uu8UC 
vegetation, cord reefs. f&h spawnin and 
nursery 8ti, fish and wildlife feedtae 
area& and other shallow water and Wet- 
land ueas of value to fish and wfldgfe 
resources and usea. 

(6) Ugnmenta should make maxi- 
rag geenatural or existing deep 

(7) Designs ;rhould include tem~oraro 
dams or plugs in the seaward end8 of 
canals or waterways and competent con- 
nn.hg dikes around smling site13 to cerve 
until excavition ha8 been completed 
8nd 8U sediment has settled out 

(5) lltedgm should not alter tidal cfr- 
culation ~8tterns adversely. create 
change in fialinlty regfme.5, or change re- 
lated nutrient and aquatic life dlstribu- 
Uonpattems. 

(9) Constructfon should be conducted 
m8mannerth8t minim&s turbidity 
md dispelsal of dredged material into 
productive areas and on schedules that 
minimize interference ~4th llsh and wfld- 
life migrations, spawning, ne&ng, or 
human uses. 

(10) In addition. the Service wfllrec- 
amend that the aDDk8nt or permittee 
be required t0 sUPi& the S?rvi& with 8 
schedule of the dredgh~ anticipated 
durfng the life of the permit (frequency. 
duration, type of dredge, amounts of ma- 
terial, etc.) and where appropriate give 
8 tWo-week n&ficaUo~~ prior to the 
commencement of work at each loca- 
tion or phaee of construction. Recom- 
mendation also will be made to require 
Setice notKk8tlon tihen work is com- 
pleted md the amount of materMs re- 
moved. Similar advice and notice will be 
nqueated for Prevl0usly coo-ted 
Pkderal projects. 

E. Drainage wnuls and ditches. Con- 
struction of c?.an& 8nd ditchad~that 
would dram or facilitate drainage of any 
of the wethmd typee ldenU5ed fn the 
Fish and Wildlife Service’8 Circulcu 39, 
“wetlands of the United Btates.” will be 
discouraged, and de%1 of permit usually 
win be recommended by the &mice. 
Channels dralnlw such wetland8 will be 
8cceptable to the Service only where the 

- 
\ 
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f0li0winlz situation has been canclusivelv 
demon&ted: InseCt VeCtCU controls& 
come other public health. safetzr, or wel- 
fare measure Is required 8s 8 Publfc 
necessity and draixw?e Would be the ’ 
least dama.Wg or only practicable 
means of accomplishment But in these 
instances. the quantity and Quality of 
any discharged watgs should be con- 
trolled es reouired by the FWPCA and 
ao as not to adversely tiect the aquatic 
cCoSy’~tem UIldUb’ (8 N’PD= P’2rmit COV- 
ering such discharges may be required). 

I. Etcaoation of fill 7naterfaZ. (1) Ex- 
cavation and dredging in shallow waters 
and wetlands will be discouraged and 
any permtts issued or Federal work ap- 
graved will be recommended to be condi- 
tfoned to pro~hlbitt activities fn fish and 
wildlife nursery areas and durine pe- 
riods of m&ration, spawning. and nest- 
lng 8ctivfty. 

(2) Whenever the excavation. of fill 
materials from productive submerged or 
intertidal wetland 8reas or from wet- 
land type8 identided fn circular 39 (see 
Sec. 22BC2) 1 Is considered detrimental 
to 5th and wildlife resourcea and un- 
acceptable. permit denial for such work 
will be &&mended by the Service. 

(3) Uncontrolled 6tockpiung of 
dredged material in 8h8Uow water or 
on wetlands to 8chiwe full bucket loads 
will not be aceptable. Unlosdfne barscv 
should be employed wherever possible to 
avoid such stockHlim of materials. 
Where etock~tlhils riqulred. the use 
of competently dlked upland 8reas us- 
ually will be recommended. 

. 

(4) Exc8vations should not Create 
stagnant sumps or cul de s8cs that trap 
and kill 84au8t& life. 

(5) Dredginp OpU8tionS ah&d be 
conducted so 8s to prevent petroleum 
spill, deposit of refuse, and avoidable dis- 
persal of slit or other fines or other dis- 
chuges of harmful materIala (8 NPDBS 
permit may be required). 

J. Filling and deposition of spoil and 
refuse materials. (1) F%lline in n8vlsable 
w&us generally will be diiiouraeeci and 
will be strongly objected to where the 
proposed development fs nonwater de- 
pendent or would not serve 8 demon- 
&rated public need. 

(2) Whenever the illline of waters 8nd 
wetlands is considered detrimental to Aah 
and WiMBfe re~ourcee and~unscceptable, 
permit denial for such work will be rec- 
ommended by the Service. 

(3) Spoil contlnement works should be 
properly designed. constructed, and 
maintained to avoid d&charge of fines. . 
otter puUculaW. or hPrmful material 
ton8tur8lw8ter88ndbelocatedondrY 
upland. The location of outlets and other 
means of Control of the eilluent from the 
spoil retention area should yield water 
quality that will preserve the aqu8Uc 
WOsYstem (8 NPDES permit m8y be re- 
q&d,. 

(4) TOXIC, olddfrable or9an.l~. md 
other hiffhl~ harmful matertals must be 
dlspoeec~on dry upland 8re8s behmd fm- . 
pervious dikes or by other rrrie and en- 
vlronmentally protectdve meana. 

(5) Dikes should be vegetated hnme- 
diately to prevent erosion 

FEDERAL REGISTER, VOL 40, NO. 23>4ONDAY, DECEMIER 1, 1975 



APPENDIX C 
31 

NOTICES 55819 

(6) In-bay, open-water, and deep- 
water disposal gwedly will be consid- 
ered acceptable-by the Service only after 
all aDland 8nd other alternative dis& 
dtes~have been explored and rejected for 
mod cause. Dee~water disposal w-Ill be 
acceptable only 8t sites designated under 
State or Federal reeulations or at sites 
specidcally selected, including those se- 
lected for deposit of clean material for 
habitat immwovement. where agreed uwn 
bY all concerned agencies. - - 

(7) Sediment and/or el8uent analysis 

I 

will be recommended to be required in 
cases where there is suspected cOntam& 
nation by heavy metals or other toxi- 
cants. In cases where wntamlnant leveb 
8re hleh. the Service will either urge dis- 
posal on fulls co-ed impervious up- 
land sites or bY other safe and 8ppr0ved 
means. or recommend denial of permit 
application. 

(8) Turbidity and dispersal of dredged 
m8teri8l will be recommended to be con- 
trolled in relation to open water dredg- 
ino and disp0s8l by means of fine-meshed 
Wrtalna or other effective means. 

(9) The foregoing guidelines on spoil 
depos!tion are also particularly applica- 
ble to Federal channel excavation end 
mahdmance. 

K. kfineral exploration and develop- 
ment, territorial waters. (1) To be ac- 
ceptable, blanket permits Issued for mm- 
eral exploration and development tin- 
eluding oil. gravel, sand. fossil shell, 
phosphates, sulfur, salt, placer metals, 
etc.) must be Umited to the shortest time 
period essential to the work proposed and 
should provide by explicit condition8 of 
the permits for such of the following 
that can be utilized to minimize environ- 
mental degradation: Area1 exclusions: 
special exploration and development pro- 
cedurfs (e.g. slant drilliw, ; use of spe- 
cial equipment (e.g. use of shallow draft 
barga, and low-impact swamp vehicles 
on wetlands) ; and limitations on dredg- 
ing, filling. and spoiling (i.e. use of e&t- 
ing channels wherever possible rather 
than new ones, avoidance of productive 
wetlands and ahallows for filling and 
millng, etc.). 

C2j To be acceptable, proposed activi- 
ties and works must be described as ful& 
as possible in the oHgina permit amU- 
cation, and to the extent that these c8n- 
not be described for the entire extent of 
the work and period of the permit, the 
undescribed extension 8nd modKlc8Uon8 
when known and proPosed must be sub- 
ject to provision of rdcpuate notice 8nd 
0~wrtuniW for on-site a3sesament of 
potential &vironmental impa by the 
Sewice or its designee, 8nd the permit 
must be furthu conditioned as may be 
requfred to protect environmental re- 
sources on the buds cf such recommen- 
dationsastheServicema~make. 

(3) To be accePtable, PrODo6als must 
meet the apphc8ble general and detailed 
guidelines set out h ereimbove for other 
partfoul= acUvitie8 and Works involved 
in the proposed mineral ez@loraUon and 

. development. 
(4) To be acceptable, ~ropoa8ls must 

make adequate provisions to Lees envi- 
ronmental degradation to the minimum, 

Darticularly that fr0m svffl8ge of oil; 
releue of refuse lncludlne muuting sub- 
rt8nceu8ndsolidw8st4l6;~lling~llro- 
ductive wetlands: &edgfng of produc- 
Uve shallows; and alteration of current 
P8ttems. tidal exCh8Mee. freIhwat4x 
&tiow, -erosion and se&&ntaU~n. 

L. Yfraerd and other developmexfs. 
including rights of way, on pubZi& lands. 
(1) Aa discussed more fully fn &&on 
1, Interior bureaus and other Feda%l 
land management agencies are involved 
v8rtouslY in leasingiands and granting 
m-mite for rlgbb of way, mIneral exnlo- 
ration and development, hydroelectric 
Dower develonment. and other 8cUviti~ 
in publli: l8& of he United States. To 
the extent that these 8ctivitieu would 
involve identfilsble effects on navfg8ble 
Waters thw also rewire 8 nermit from 
the Corps & Coast &8rd uder the 1899 
Act snd/or the Federal Water Pollution 
Control Act Amendments of 1972. 8nd 
in certain cases a NPDEB permit from 
EPA or the State. 

(2) These quidelfnes do not cover pro- 
cedures for the intra-Interior review of 
outer continent& shelf and other pub!k 
hinds. mfner8l leases. end pamlte nor 
rights-of-way permits, but it b expe&ed 
that Service personnel will apply any 
of the pertinent policy guidelines of this 
hendbook as are appropriate. 

(3) Come. Coast ffuard. 8nd EPA ner- 
mit eppUcifbtiona wvuino such activities 
should be reviewed in the field for noten- 
tial site-specitlc impacts as with any 
other permit, keeping in mind, however. 
that general protective wndition8 an 
fnoluded in the Interior permite which 
8n? deemed adWU8k for 8h known aftue- 
Uons and contfngencies and that Imown 
highly damageable area8 have been ex- 
cluded from the lease offers and use 
permits for lands of the Territories. 

(4) Ifamrticul8rc8se8me8ratothe 
reviewing biologist to involve subetantfal 
impact4 of 8 nature not cvtainly oovered 
by conditions of the Interior permit he 
should iniU8te action to s0 .notifY the dfs- 
trict or regional of&e of the concerned 
remlatorg agwcy and the responsible of - 
5ce of the wnoemed at&or bureau or 
for the Territory. If the responsible local 
Interior 05ce cannot satkf~ the Service 
umcem. the mat& should be referred to 
the Central CgIce for resolution 8nd the 
distxtct or regional offlee of the reeula- 
tory ammo should be m epprissd. 

M. Lo9 handlfng. moorwe, and storage. 
(1) Log h8ndUng. moorage, and storage 
sit& Dl’ODOSHi to be bC8ted Op 68hIlCIb 
anmiini and other ftsh productfve 
&reams, shellllsh grounds, or 8hallow 
water and wetland areas of Value to nab 
and wildlife resources and uses will not 
be acceptable to the Service. 

(2) Log handling. moorage, and storage 
in Public w8tera will be discouraged. p8r- 
titularly where such activities would ob- 
struct or immde Public accesu. fishim. 
hunting, 8nd~oth&legfUmate tibllc us& 
of the w8ter body; degrade 8nd destroy 
fish 8nd wildlife resources: OF otherwise 
demude environmental values. 

(3 ) Envlmnmentally sound practices of 
log hamung will be encouraged ulrough 
recommendations for conditioning of any 

iewirtd Federal Remit or contract and 
othemise, aa follows: 

(8) Use of wattve controls over bc 
&ha debris, snd l-tea, fnclu 
proper wnl!lne.ment. colleotion and, 
mnfd of 8U lk8bble, soluble. 8nd set&- 
8th reiW. RspidlY flowing Water, steep 
nhoree or other sites must be avoided for 
log dumping where positive controls can- 
not be eifected. 

(b) U&e of easy let-down devices for 
PlaChg logs in water to avoid safetp 
and envlronment8l hazards of violent 
free-fall dumping. 

tc) Limiting the quantity of logs and 
the duration of U&r moorage and ator- 
aps in public waters to the minimum 
rsqufred for efEciency. 

(d) Dee of upland sites for bundling of 
loespnddkaasemb~thebundka 

N. Steum electrfc powerpkntr and 
other /rrdlfties usino navioable waters 
for cooliw. Nthougli these -iaciliti~ will 
ktre8&!diYldttotltn8~paJatestsem 
Electric Fowerplant and Cooling Pkdli- 
ties Handbook, broad, general guidelines 
are included here: 

(1) As 8 0em?r8l rule, once-through 
codw systems wffl be discouraged and 
closed-cycle cooling will be encouraged 
where tha facility b proposed to be sited 
on or 80 as to 8fTect biologicallo produc- 
Uve nsvigable W8terS. In p8rticular, any 
f8Cilit.Y Wffl be 6ttonglp diSCOUS&fed 
which would SignKlcmdy change the en- 
vlrotient and values of an utuarine 
area or other biologio8ll~ productive nav- 
igable viater bY withdrawal and discharge 
of large volumes of water-thereby da- 
pleUng aquatic life by entratnment s- 
lmNngement ; altering the natural or 
Wina regime of salinity, temperate 
and dissolved oxygen and the pdterns I,. .- 
water currents. tidal exchange, volume, 
tidal excursion. and freshwater flow: dis- 
turbing the tipulationa. dynam.i& and 
distribution of aquatic life; scouring pro- 
ductive water bottoms or otherwise 
endangering the viability and productiv- 
ity of the eccsmem; and lessening the 
hum8n s8UsfacUons dependent thereon. 

(2) A facilltp to divert water from and - 
release he8ted water to navigable waters 
whmproRosedtiberitedwastoafrect- 
harmiully eahuonid SpsWning. reari% or 
migration waters or any water or wet- 
land 8uDPxting highly sensitive and/or 
highly v8lued species of fkh or wildlife 
will not be acceptable to the Sexvice un- 
less nach f8ciliW I8 l%ed with a closed- 
cmle cooling spStem and otherwise in- 
corpor8tee protective features that insure 
888iMt 8lQ’ S@lifk!ant h8lm to SllCh 
speck8 at all Umee apd under all fore- 
seeable conditions. 

(3) To be scceptsble ong facilitp in- 
ccrpcratlng once-through cooling involv- 
ing navigable waters must: 

(8) Be sited where wetland dcstruc- 
tit% other habitat damage. interlerence 
with flsh and wildUfs and their uses, and 
ovemll environmental harm will be at the 
minimum compared to other possible 
sita ln the region; 

f-b) Involve 8 plan layout based on 
Preoperational baseline studies dPnnlnP 
current. temperetun. salinity. Ud 
migratorp fish or wildlife, and Other Pa 
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6!%20 
tans sufficient to select t&t sm8lltst and 
most desirable heat mixing zone, Provid- 
ing adequate tone of passset. 8nd other 

‘an lm¶zlgemtn~ includtn(t thaee of 
t tanmhdon llnm and other unur- 

.mnt fadlit&& that will ll2ibim 
harmful impacta on ibh 8nd wildllft. 
thtir habit& and USA 8s wtll ed over8ll 
environJlltntal dfmlagta; 

tc) Incorporate design ftaturw and 
operating programs and ruled to avoid all 
avoidable harm B fish and wlldllft, 
habltats. and usw aa ntll PB other tn- 
vironmtntal rtsourcts and uses; sptclfi- 
Cllly: 

NOTICES 

(1) I.ncorporate a coo- system dt- 
sign tmpl0~inn the best 8PPil8blt tech- 
nology &d combination of facllitlts to 
mlnlmht harmful effects on the tnvi- 
ronmtnt, including: Mechanical rather 
than chemical scale and algae controls: 
intake-outlet ansngtmenti which mini- 
mite Imptngtmtnt. and entrahmtnt, and 
damage to producuve bottoms; nab by- 
pasm and other saving d&as as well 
&us6crttns8t!ntakm: 

harm t&&8tlc lift as fully LII ptmsiblt: 
(ll.l) Meet all applicable water IW~I.RY 

(ill Bchtdult shutdowns to 8void 

rtauirements and mals: and 
- iih Adtquately konitor the OPtrationS- 

ta satisfy the burden of Proof upon the 
permit& or llctnstt that the fortgoing 
8nd other appropriate euvironmental 
standards art met. 

6. Coordfnatfon, Ziuison, and negotk- 
tfon. It fs ditacult to ovtrtmpharize t&e 
value of taking sttpt at the tarlttst pas- 
slble time to anh DarticlDation in the 

‘annlng Proc& to pvmit 0utrinE SUP 
Uons of m0di&xtions md 8ltern8- 
s md discouraging selection of 

-&durauy pToductivt sIta OT hfumful 
methods of development. This ls dUBcult 
with Piecemeal private development& 
but even with these, publicizing Bervice 
concern3 in the media, adsUng con- 
cemtd citiztna who responsibly involve 
themselves in survtill8nce. 8cctpUng 
sptakhg tneagtmtnts, amuairu mm- 
posia, educating local planning, zoninii, 
and 8dminMra~ivt boards, and other 
means can be of help In the long run. 

Wlth Federal activiUw cbe liaison by 
memvwonFltld 6lIpaem wm the 
Federal planning agencies usu8lly leada 
to early notice of actions and lnvltation 
to informal consultation during formulrr- 
tlon of plans. This early consult8tion 

pm 
the most productivt aSort made 

vls ion Pe!rsonael in relation toFed- 
tral activities. If pcsaiblt the consulta- 
tion 6hhotid be httwten the mvlsion 
biologist 8nd the ltad ~ency plrnnet 
awigntd to the smdflc survt3 05 project. 

The Ecol0glc8l Servicea blow rho 
must maintain edy and contlnutao lid- 
son and coordinatkm with NMFS md 
G&&e bi0logista ln conntCUo~~&J. 
asigr.ment. 8ummarSr 
guidelines follow: 

6.1 Caordfnatiun with the Stcrte. 
NMFS. EPA. Corps, other Isterior bn; 
teaau, and other concerned goz)mMtcrl 
agtndw. A. Early ln hfs review of 8 Pro- 
-V@ the mvlsion biolopist consults with 

counterparts in OthtT sotncim to: 

(1) aother &form8tlon from knowl- 
sdoeable apertd. 

(2) Identify mutual lnmtr 8nd fn- 
fLya sources and obtain uatful datm 

(3) TTanBmit pToja?t d8tA to coopurrt- 
lra tnWm not otherwlm mwPlied. 

(4) Arrange any ap~~~~riate Joint field 
6ttldieJJ. 

(3) Formulab-ang aPProPrhte joint 

B.AShisprcllmtnory 

position on the proparai 8mong eaencfm 

cimtsamtnt and 
Ileld rtco- are CCCllDlttcd md 
he pmwres his dr8ft report md recom- 
mtndations the mvision biologist con- 
Unum toordin8tion 8nd W&m with 
agencies having caxdlnatt snd relottd 
rtspo~ilitim to: 

( 1) Aweas the public intexest end other 
Prof~onal opinion on the merit8 of tbe 
pxwosal and consider proper meana of 
resolving any tnvlrDnmtn~ imum. 

(2) Alert other rqtnciss. puttcularly 
otha Interior bure8us. to pny 8ptcf8l en- 
vlnmmental coneems in their inttra5t 
discovered in the Berrrice 8mmamtnt or 
reconnaimance end explori any mutual 
envlTonmental hlvolvallenui cd the DID- 
possl with such apmcits. 

havlne COO- iesPonsibiuties.- 
63 Coordimetion mith the applicant or 

Federal Lad Avenaq. A. Eor4 consulta- 
tion with the Ftdmbl lead Pl8nning 
4mcY CaTL often forestall wmteful ef- 
forb addressed to en~nmentally ml- 
sound design or dte: yet thb adventage 
fr nomaW long PIst with permit awli- 
canta. ~Provement in the later situa- 
tlon may rmult from educationa effortd 
bp ooncemed enUUm and court decisions 
flrvomble to the amironme.nt which tn- 
oourses Pm6PecUVO rpPlk8ntd to Mek 
earlycoMult8uon. 

B. N~oti8Uon with the applicant or 
lead aetnc~ Hanntr la conducted Y ep- 
ProPriate throughout the 6ervice Ttvitw 
proCtSS. 

(1) Iithfitldappralsalhwcondrmed 
that the rmmceal will have adveme ef- 
fects on f¶sh 8nd wIldlife. their habitat 
or the natmal4 functlonfng eco6y8ti. 
efforts must be mule either throturh the ----- -- 
ngulatoap agency (in Pemllt appllca- 
-)OTtdhCtCXllIWS~~BD- 
rJ~~ksdw?mcY~tlQ~ 
the Plan mocuntd to tlllnm& 
thtrtlwulwbmt. 

dameget 
(2) The posture to be maIn- by 

the 6tmice remmtntaUve in ntgotiat- 
mr&=gllPlicantd or lead agency Phul- 

(8) &e 8ccept8nce of the mud- 
its of the ~Uonal recogldtion of intrln- 
sic hkh public v8lue of &8llow nrta 
and w&land8 hahitata tamnIgh dtatl~ 
ofZabel1Tabb,othtrFedtraJEPseurd 
StatutorY law. locrl l8w <rt&utory wet- 
l8nda8nd8onlnul8wa8ndrelrted~ 
law), md ilndinga of the Rsuar Can- 
mitta and tcologida (me App. D 8nd 
0.) 

(b) ‘Avoid reaptence of mom&y 
v8lue 86 the full measure of dgnf8c8noa 
of taaeal and other envlronmm~ 
imRact6. 

Cc) Avoid expedient resolution of h- 
sues with the 6smnwr of the mu-k or 

activity which do not crtipipctahflp re- 
solve the envl~~nmental lwum. 

C. If the 8wlhxbnt or rvonsor rejects 
8uggmuoM for m8klDEl htr Plans en- 
vironmtntal4 accatable. It must be 
made clear that tha bumlen of moof id 
on h&n to demonstrate that such IUP- 
omUons art tn=etuible 8nd that his prii- 
Poml is of ovtrriding public interest. 
Wltbut such dtmonstr8Uon the 6trvict 
policy rewirm that den&l of tit awli- 
cotion be requt&d or objection to the 
wokct be raised M othtrwise promr. 

D. The rssfstanct of other govtm- 
mental agencies having caordtnate Tt- 
sponsibilitits md inter& should bt 
rmlwted. tvtn urged in diract XYMucl- 
~aUon end support of negotiations. Also. 
fntertsted private conumvaUon troutas 
uhould be 8iivistd of the Btrvlct posltton 

E. Fdiowing awcesful negotiations. 
the agreed won plan modiilcations for 
environmental purposm c8n be handled 
by: - 

(1) The awlkant 6ubmitUng 8 new 
8wlicaUon with 8cceWable plan to the 
pi?imitting authority; whkil la then 
mecUld4 comprehended by the permit 
and its conditions. or 

(2) The amltcaat mh&tbg in writ-’ 
I4 to the rmmitting authority his inttn- 
tion ta adopt specidc pl8n modlflcations, 
thus wnmding the 8wlication, which is 
then specitlcally camprehended by the 
Permit and its condkkms, or 

(3) The &mice and Department rec- 
ommmdU and t&t ~trmUt.~utA&o~~$~ 
PdOPU the Llccessarg 
Uons or sUpulaUona ps port of the ptr- 
nit which fully and mtciflc8ll~ comprt- 
hend the ~lan~modlll&Uo~ r&irtci for 
t.nvl~~nmtntal and fish md wildlife pro- 
tectton and conservation ~ur~osts. 

6.3 Coot&nation on unauthorfzed 
work and activftfet. A The conduct of 
&mice personnel in txtrcishg survtil- 
lance lnvmttg8uoM must be cauuous 
8nd obovt ~proaoh. Their on-site ac- 
iion must be lhittd to gathwing in- 
ionnation en -tad un8uthohtd 
work wlthout undily exciting workmen 
or the 8ponsors of the work. t&t 6tc. 
4.3.) 

PEzLf-Lecu!oxm8Ttgma7kl4 
U3aPnswathoitheCorphEP&Coast 
Ouard. 8nd Justice. Once Strvice PUson- 
nel have obtalnad the pert&ant biologi- 
cal and other infonnaUon necessary for 
8otiononthtcase8ndtheReqionalDi- 
rector hes akted and formally notitled 
thtComs,BP&ortheCoastOuord.as 
8PproPri8k. with 00~~ to the Begional 
6olicltor 8nd to the appmpxl8~ U.S. At,- 
torney, the 6ervice should nommlly defer 
b the reeulat.0~~ agency for further PC- 
uon WhtTe NMF6 !ntermtr are involved, 
8 cow of the forad noUflcaUon or rt- 
port on 8 violation should be smt to 
NMpg when the regul8tory 8gtncle~ pit 
infomlt!dT where expedited Muon is 
fWUkilwfnuntdiacyofthethrtatto . b 
highly valued ~MIOUTCW, the Btgion8l Dl- 
rtcto~ may wtk tusistance from the Of- 
;? of~gt,Elolicltor. (See 8l8o Stcs. 5.2B. 

’ i. Re&tinq pzaccdurw. 
7.1 RtPorfJ and eorr wpondmce. k ’ 

Widtllnm for prt~tion and tirammk- 
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(b) Service surveys and investigations 
on Permitr. Prepand in accordance with 
provialo~ of the Fish and Wlldlift CO- 
ordfnation Act, art to be incorporated in 
the letter report to the District Engineer 

(cl In the common cast where tf 
substanttve commtnt6 are limited L 
those of the Strvice 8nd my compatible 
views of other UtrlOr bureaus and of- 
flees. the letter will incorporate the Strv- 
&XI report and the other comments 8nd 
views and will st8t.e that its content 
retwmentd the Departmental position. or 
r&&d fully the Departmenti views &a 
flndfngs~n the identified permit appli- 
C82iOn. 

sion of routine letters and reports art 
included in Stcs. 3.000-3.909 of the Divi- 
sion bfanu8L 'IBe m8nu8I guldtlints 
wvtr all kinds of river basin actlvltitt 
and should be followed when aPPllcabk 

B. Special letter and rtPort formaks 
aPPllcablt to rtvitw Of Permit aPplic8- 
tions art included tn ADD. A. Stand8rd 
Forms, chtc&ts. 8nd sow charts art 
included in App. B, and commonly 8ppro- 
priat.4 standard rtwmmtndaUona for 
rrmit appkations 8rt included in App. 

‘C General ouideliner on report con- 
ct&ona and recommendutione. Am of 
the following situations may strve M -8 

_ basis for Service rtcommtndatlon of 
denial of a Fbdtml permit or objection to 
the authorization of a Federal Project for 
similar work in navigable water. (More 
detailed gtntral aad specific midtllnm 
for dttermlning t.ccevtabKl~ of plant are 
included in Stc. 5. above) : 

(1) The projtci or activity will dirtctly 
destroy. damage, or degrade fkh and 
w’ildlift. their hsbitat, or other signif- 
icant environmental values. including 
part or all of a natual functioning tco- 
system. 

(2) The project wfll lead to. encourage. 
or make possible the dtstmction, damage 
or dtgmdation of fish and vdldlift, hab- 
-it& Or other significant environmental 
valuea, including part or all of a natural 
functioninrJ ccosysttm. 

(3) Public use of a natural or other 
tnvironmental rt-Ourct will be restricted 
or curtailed. 

(4) Public btntflts wiIl not clt&Y ex- 
cttd public losses, ignoring any private 
gains not clearly rtlated to health. 
safety, or Protection of property. 

(5) The project purposts art not w8ter 
rtlattd or dewndent. 

16)) Alterkativt upland sites art 
available for the proposal which would 
involve less tnvkonmenw costs and gtn- 
tally better satisfy the public inter&. 

D. Format and disposition 01 reporta. 
(1) Service reports on NPDES permits 
are submitted by the Regional Director 
clhdh to the EPA or the State. Those _-_-_ ~- 

on nuclear steam-tlectric plants are sub- 
mit&d through the Director to the DC- 
partmental Office of Environmental 
px&ct Revltw for inclusion in tit De- 
psrtmental report. 

(2) Strvict mxx-ta on Federal and ftd- 
erallg sssisttd prokctd art submitted 
directly to the awropriate office of the 
sponsor Federal 4ew by the 
Regional Director. 
t (3) Proctdurts for review, submission 
of comments, and rtsolution of issues on 
navigation permit awlication8 made to 
the C!orpe Of Engineen. Department of 
the Army, art PreSCribed for all bureaus 
and officm of the DtPartment of tht In- 
terior in 663 DM 1. This Dtpartmtnw 
Msnual reltase impkmtnts the July 13. 
1967. Memorandum Of Undtrstandinp 
l&wets the -pa-mts of the Army 
and the Intdor with r’tsPtct to rtvkw 
d appl&dJ~ for permits for dredging. 
mung. excavation and othtr related 
work ln the navigable wattrs of the 
Unltfd Ststes lmIcd b the Corps of En- 
gineers. This release =ans reqxinsibll- 
ity rtgarding such review to the Director. 

Fish and Wildlife Service, and deltg8tts 
rewonsibillty for CoordtnaUon among 
Dtmaruntntal fteld oUlcm and for sub- 
mission of formal Dtapmlmtntal wm- 
municauonr with Mswt 8nd mvition 
Engineen of the Corps to the Service’s 
Regional Dk&ors. 

(4) A dUTtrtnt procedure is to be fol- 
rowed where both the permit appllc8Won 
and tbl? rtlabd draft tnvironnltntal im- 
Pact statements are to be rtvltwtd con- 
cumtntly 8s described in 8tc. 1.2, below. 

(5) Under 503 DM 1 the &rvict nor- 
mally has a dual role: wovidinu the cm- 
6ultiUon and nvltw f&Uons mandated 
by the Fish end WUdlift Coordination 
Act and coordhmtion and consolidation 
Of Views 8nd l=tColnnltndatiOns Of ti DC!- 
partmental burtrus and o!kes. including 
thost of the Service. into a fomul Dt- 
Partmental letter of comment under 
%ish and Wildlife St&t lttkerhtad. 

( 6) Infonaal communicationa with the 
Corps by the bureaus 8nd ollktd 8re not 
prtcludtd b 503 DM 1; in iact, e8ch 
burtau anCofflct is directed to m8ke its 
own arr8ngtmtntd for receip;daz 
notices and Is encouraged 
am xwx4w.m informsl discussions with 
corns DtrsonntL 

(7) (a) The role of the Strvice Re- 
pional Dlrtctora under 503 DM 1 is to 
coordinate. collate, and transmit all 
form81 Department commurdcaUons, in- 
cluding requests for extension of time 
to respond or for mort information and 
the formal Dt~artmtntal letters of con- 
ment (and/& rtports) on navigat&n 
vtrm1t.s to District Eneinttrs and where 
appropriate. to Division Engineers. 

(b) The Service Regional Dlrtctor 
must assure himself thtit all lntertsted 
bureaus and offices of the Department 
have had adtouate opportunity to offer 
commenti and that all substantive com- 
ments. timely rtctived. 8rt rtfltcted in 
the formal Dtpartmtntal response to the 
Corps on each permit application. 

(C) Any unrtsolvtd c88m of dis8grtt- 
meat among fltld of3cts of Interior bu- 
reaus will ntcess8rily be submitted 
promptly k~ htadquarters as will any 
other cast which the Corm has lndlcated 
it will refer to Washington under the 
MemorPndum qf Understanding or which 
hasbttotntuoa~tbu 
theCormorthemnRrsnt a=elYm 
refer it to Washington (set @x. 7.1E 
(3)~(6). below). 

(6) The Service does not hpve the 
abovt-outhtd worcUnaUng funcUon 
with rtspect to JZPA or the Coest 0uard. 
Nor dot8 it have such function with 8ny 
other rtgulator~ agency or in relation to 
rtvlew of any Federal or ftdtrally a#- 
&ted project proposals. 

(@I The Reaionfbl Director’s coordi- 
nated letter to-the rtsRonsiblt Corps of- 
fleer ~rt~8nxl under 503 DM 1. rlthough 
on FLVS ieU.trhes& b the ofM8l Dwait- 
mental rtport on 8 permit applic8tlon 
%nd is to bt to ldentifltd in the text of 
the letter. 

(a) The ilrst sentence of the letter 
report stating the Departmtnt8l PoaiWan 
should include the Public Notice number 
and date, t&e Corps DlsUkt, the w8ter- 
m or 0th~ loca~ond rtftrtac~. and 
the &ate. 

(d) Bervlct letters on such matters 85 
unauthoriztd activititt. fatlure of a per- 
mitt& to abide by permit conditions. rt- 
quesfa for extension of time. etc., mar 
also note Departmental sanction of the 
concern or request. 

(10) Service letters of comment and 
rmorta on other than Corm wrmitd do 
nit necessarily represent- tie Depart- 
mental posItion md should not so lndi- 
catt unless Departmental sanction has 
been detennintd. 

(11) The Dtpertmtntal letter and/or 
Bcrrrice Hp0l-t m8y bc TtkMtd to CO- 
optmUng State and Federal agencies 
and the gtntral public once the Dtpart- 
mental or +3emict letter has reached the 
DJstrict or Division Engineer of the 
Corps Regional Adminbtratm of EPA, 
or District Commander, Coast Guard. 

E. Recording pewnft acttona and fifing 
of reports. (1) Records must bt main- 
talned in the area and regional 05cts of 
the diuvodt~on of each public notice rt- 
ceived. actions taken. reports flltd. and 
8ny rtquhd follow-up activity accom- 
pllahed 

(8,) Regionsl 0fEces must maintail. 
record8 of both Service and Depart- 
mental actions in keeping with the role 
of the Regional Dlrtcto171 as Dtpart- 
tidal wordtna~~ for Corps ptrmite. 

(b) In addition to maintaining a com- 
prehensive log of permit actions, esch 
Public notice received should be tiled 
bearing a notation of lb d&Position md 
a reference keying It to the entries made 
on it ln the 14 (public notlcts deemed 
tito~Oh’t8~PiUkitn talorsemct 
2ameaam~loggedtoawure 
cora@dntw of rtwrdn 8nd east of rt- 
trit.v8l in event of later action). 

(2) Central Of&e fflm must not. be 
lJlliil& Aa instructed in Dr. Jana’s 
mmmrandum of November 14. 1972 
(APP. B-16) only those ffle materials on 
Permits specikal4 reques&d by the 
Central Ofllce should normally be sub- 
mitted. BxctPUons 8rt noted in par. _ 
?.lE(S). below. 

(3) The Dirt&or should he promptly 
8ltrted t0 permit aPPlicationa and viola- 
tlon8 inYolving ProPerties 8dministertd 
by the 8tMCt or ~~0th~ burtau of the 
Department (i.e. refugee& hatcheries. 
park rtcrtatlon artas, etc.) and to 
situaUons tnvOhing policy 8nd other sig- 
nitkant DtPartment8l or 8ervice 
lne 

(4) Alerts on permit inYolvtmtnts of 
O~JM hreaw of the Department should 
be forwarded through the Director to tit 
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Assistant Secretary for Pish aud Wildlife 
and Park8 only where the other bureau 
7 requests, or where after nOtiilC%tfOn 

the other bureau that bureau w 
lat Inadequate attention ~988 accorded 

AD environmental problem. 
(5) The Dhctor should be promptly 

alerted ta controverdal permit situationa 
which the Corps ha5 Indicated It will 
refer to Washington under the Memo- 
randum of lJnder8tandlug or where the 
applicant or the regulatory agency had 
80 clearly objected to the Service or an- 
other bureau’s recommendations that 
the matter wffl likely be referred to 
Washington for resolution. Where re- 
fennl to Washington is deemed to be 
bnminent the alert. in exception to par. 
UE(2). above, should be accommmied 
by esentlal !Ue materials and a concise 
summarv of the case and the Depart- 
mea’s fnvolvemente (see 503 DM iI. 

(6) In CBS~G defined above where 5lO 
material8 are submitted to the Central 
Oi5ce. only single copies of the followlrur 
are required: The Public Notice and any 
fact sheet. a project location map (with 
site superimpoed on quadrangle 8heet 
or navigation chart), the completed FLeld 
Appraisal form. the Service report, any 
other pertinent correspondence or hear- 

- Wg records. and the Departmentd 

report. 
F. ReJolutton of issues following re- 

port release. (1) Follow-up with the 
regulatory agency is to be made on a 
eontinuine basis to determine the dis- 
podtion of we8 of concern to the Serv- 
ice and the Department. Copies of 

vrmits issued are to be obtained for 
crvlce 5les, with copy to the Central 

35lce lf appropriate. 
(2) Bvem effort Is to be made to re- 

solve problims at the fleld level. How- 
ever, if this i8 not POBBible, the Carp8 in 
accordance with the July 13, 1967, 
Memorandum of Understanding, wffl 
refer the controversial permit matter8 to 
the Under Gecretary. The fohowlng 
procedure is followed after Interior’s 
report is 5led with the DMrlct 
Bugineer : 

m m zxtnea t.n deciding whether 
r-r-‘~Isa6d.6hauwtlehau 
i&vant factom tn reaching his dectin. In 
any cue where Directors of the Secretary of 
the Interior advise the District Engineem 
that propaul work will Imp& the water 
qnallty ln vlolatlon of appllcabla wuter 
qu+lty rtuxlud6 or unreeeonably Irnp~lr the 
natural ro6owce6 or the related environ- 
mtnt, he 6h6& w1thln the llmlta of hi8 ro- 
aponslblllty. cncour~gs the eppllcsnt to t&k0 
stem that will reeolvs the obMotion8 to the 
work. PUling ln th16 r6np6& the DlSrlct 
Erurlno6r shall forward the uao for the COP- 
s&atioa of the Chlef of En@neera md the 
raammlate R6doa6l Dlroctor of the Booro- 
tuy of the 3&&lOr 6hUl mbmlt hl6 YifrW6 
an,d rocommon~tlo~ to hb 6gonq’6 Wuh- 
ington Headquarters. 

The Chlef of Englneem ehall refer to the 
Under f4ecretkrv of the Intelor all thoee ---.~ _..~ 
cm.66 referred ti blm contalnlng unre6olvcd 
rub6tantlve ~erenco6 of vlew6 and 6hUl ln- 
elude hl6 analpI thereof. for the purpo60 
of obtalnlng the Department of tbe InMor’r 
comments prlor to dnal determination of the 
irruo6. 

D. Cor&tency must be ob8erved aa 
fullya8posafblebyServlceperrronnelnot 
only ln meeting these responslbllltles but 
In re~rtlng on the one or more Pederal 
permits resuirsa iOr thi PrOEOSBl 8t 
fsrme. This will mgulre 8ome consldenrble 
care and attention in caaea pahlcularly 
where diikent pemon8 or dl.Uerent times 
are involved ln the 8everal actlona Con- 
current actions by different individuals 
must be clo8ely coordinated. But ln many 
cases. earlier action on review of a permit 
application must be carefully mewed 
and accounkd for ln preparation of com- 
ments on a wbsequent permit application 
or draft environmental 8tatement. . 

In those c&66 where the Cblef of RI- If clrcum8tance8 have changed 60 
glneerr &nd the Under Secrets are unable that current comment mxe88arlly must 

to r6oolrs the remuntng lmuu. the cLBc6 WlU 
bo referred to the &ore* of the hY for 
doc!6ioIl la eml6nltatlon wla tbr m 
4 tbo Interior. 

(3) The Atumciate Director-Environ- 
ment and Research l8 to represent the 
&nice on a review committee to advfse 
the Secretarlat of the course of action to 
be followed in the efforts at re8olution. 

(4) Although procedures have not 
been agreed upon with regulatory 
agencies other than the Corps for ca8e8 
of failure or re8olutlon ln the 5eld. any 
such ca8e8 should be referred promptly t;, 
the Director with full particulars 8o that 
he may attempt resolution of the contro- 
versial matter8 at Washington level. 

7.2 Environmental impact stutements. 
h Federal agencies have a responafbility 
to 8ee.k Consultation with the Service in 
relation to thefr prepagdlon of envlron- 
mental statements requind by 8ec. 
102(2)(C) and other provl&ons of the 
NEPA (National Environmental Policy 
Act) 8Pd &he Service has a responslbilitg 
by law and expert&e to advise such 
agencies. 

differ from an earlier comment. a full 
explanaMon of such clrmmsm must 
be given and a pemuMve hsti5catlon 
made for the current po8ltlon taken. In 
no case should the reviewer fail to search 
out and thoroughly consider the vahdity 
of earlier actions before taking a differ- 
ent position. On the other hand, a faulty 
earlier position cannot be ignored. it 
must be forthrightly addressed and dis- 
posed with minimum embarrarrment to 
the Service and Department. It is ex- 
pected that the problem8 of non-consist- 
ency will be less likely to occur In the 
future lu that coordination among regu- 
latory and review agencies will encourage 
if not demand concurrent review action8 
on related permit aPPllcatlons and en:‘- 
ronmental impact 8tatemente. 

E. Be8lonalo5lce8 of the Service should 
expect ti receive document8 and requests 
for concurrent review of permit appilca- 
Mom and draft environmental impact 
statementd to come to them from the 
05lce of Environmental Rvject Review 
in W&nrigton,~ particularly those lnvolv- 

B. The Service al80 ha8 a reeponsi- 
lng major and exten8lve proposa.l8. In 
these cases, the procedure described in 

bllity to review draft environmental- paragraph 1.4D of 503 DM 1 will be fol- 
statements and to prepare comments : lowed. but ln addition. the Service re- 
thereon as a mrt of the Departmental 
comments made ln re8wn8e to reoue8ts 
for oiacial review and comment onpre- 
pared draft environmeutal impact 
statements. 

C. Dlsttnction must k malntalned be- 
tween these two type8 of re8ponslbillt,y, 
aS fOhOW8: 

In the 5rst. the Bert&e should DM- 
vlde such ad&e aa It considers appro- 
priate directly to the Federal agency at 
5eld level upon lb request. Where Serv- 
ice reepon8lbllltles are- known or 8u8- 
Rectai of being involved the Service may 
Offer any aPProPtit8 advice or remind 
the aem~ of Its responsibility to consult 
with the Service and other environ- 
mentallo expert and re8pon8ible bureau8 
and agencies. 

In the second, the Servke must make 
Its conttibutlon through the Depart- 
ment’s Oftlce of Environmental Project 
Review. It should comment on the ac- 
curacy of the 8t&SXMIlt with rt%pect to 
5ahandwMlKeandrelatedmatters.on 
the completeness and comprehcnalvenuw 
of the statement in relation to these mat- 
ters, and on the compliance wlth the re- 
quirements of the NEPA and t&e guld+ 
lines 02 the Council on Envhunmental 
Qualm. 

port rhamlated by the PLsh and Wlld.li.fe 
Coordination Act will either be lncor- 
porated Into the 0fYlclal Departmental 
comment8 as an ldentided section or 
where appropriate becau8e of the length 
of the report or other rea8on, a summary 
of the report thus incorporated and the 
report ltrelf filed directly by the Beivice 
with the appropriate 05lce of the respon- 
sible Federal regulatory agency. 

7.3 Reporting unuuthorfted work or 
activity. A. Although a delalled report is 
tuualknot prepared on unauthorized 
work complete record8 must be main- 
tained (see APP. B-5). a field surveil- 
lance and apprahal report prepared 
(&BP. B-2), and a reuuest made to the 
regulatory agency by the Regional Di- 
rector for enforcement action if It is de- 
termined that the work or activity ls in 
fact being conducted unlawf& (Le. 
without permit or ln violation of the 
permit). It usually will be found more 
effective for the Regional Director to 
transmit bls request by certified mall 
bee App. A-5 and A-6). 

B. If action is not taken ln a reason- 
ably timely manner, the Regional or 
Plead Solicitor should be reuuested to in- 
tercede to ellcft any essential expedited 
action. Bee the 5ow chart of action8 on 
appareid fflegal activNie8, Am. B4b. If 
coti action en8ue8 the lnvestlgatlng 
blologlst ls likely to be called to testlfY; 
me 6ec. 10 for advice on such partlclpa- 
Mon. 

8. FoUow-up of permit wk and sur- 
veillance of illegal wk. Byccestful 
achievement of the Service objective8 . 
and goala in relation to dredge and fill 
actlvltles requires eontlnuing, consid- 
ently dlllgent 81mMllance of water8 and . 
wetland8 throughout the Nation by Serv- i 
ice bloloel& ln coordlnatlon wltb re- 
sponsible Federal regulatcq agencies to 
malntal.n a comprehensive monltorbx Of. 
all activltles conducted III waters under . 
their mu-view. 
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8.1 A vuiety of khniquts have been 
sllgeeeted8ndIl9tdtohlt4dlIdfymllTen- 
~eea&ee$ll~ limited 8trvica 

AIntarsivb.oompleb&-Of 
critical arem-referable ptrlodic (bi- 
weekly, llmlthly, or M rwourca ptrmw 
butvariedestotlmingtO8voidstrict 
wn-rw. 

B. Oomprehenslve. semi-intensive cov- 
traee of an entire length of co8st. river, 
or lake-periodic u under Sec. 8.1A. 
8bove. 

C. Random. occasional coverage of a 
critic8l 8rta or length of coast. river. or 
lake incidental to field reconn&sance 
of Permit PDD~~C&~OM and other field 
studits. - - 

D. Comprehensive coverage with as- 
sistauct of NMFS. district biologists of 
the Gtate, 8nd/oi concerned tiitizena 
end/or lsuvfce r8ersonnel of other divi- 
sions Le. Rtfuew. Techn!cal Assist- 
8nw+Reri~c Qm8rterly. semiannual. 
or e6 resources permit). 

8.2 Assistance in sumeilhnce and in 
!ntenslfying regulatory agency monitor- 
ing c8n be furthered in a number of 
ways : 

A. Sponsortne work shops and sym- 
posia 

B. Issuing special reports documenting 
the v&e of shdlow waters end wetlanda 
in key areas, such as estuaries, and other- 
wise SUPPO~~~IX the need for regIonal 
environmentadly sen3iUve Land manage- 
ment planning and control. 

C. ElicitIng support born govemment 
agencies with coordinate interests, con- 
servation BTOUDS. and other influential 
entitled In ki& inte!uilIed surveillanca 
for illegal work and monitoring of per- 
mitted activities by the regulatory 
aeencv. 

-9. Education ol the public. 
9.1 B&s. Informing the general public 

and decisionmakers of the ecological, 
hydrological. and legal bases of the con- 
cepts underling the Servlce’s &&nsi&d 
efforts to save the naturaU!y functioning 
aquatic and related terrestrtal ecosys- 
terns of shallow waters and wetlands of 
the N&ion is ewentlal to atkdning SW- 
prrorh 

This is es true for the potholes of the 
M,idwtst “duck factirg” ad it is for the 
bott0mhud hardwoods of the Southcast. 
the extensive tstuane complexes of the 
~tutic, Oulf. 8nd Alaska Coasts, the 

r&mete &u&es of Maine and Pacfdc 
Cow, the bays and shoreline mars&6 
of tht Or& lakes. nnd the osbows and 
lslaads 0f our mwr riven 

9.2 dfttm. A. The Ecological SSMCU 

btologk3 must take tvem OPWrtunity to 
inform the public Of the sclentlflc and 
legal barn nnd %sM Other who m 
c~n~erntd to do QD. But he shotid not 
merely react to OPWrhmftk, for m8w 
times umt will 0W Permit restatement 
of the facta * thaw who aham are in- 
f01~06d 01 M at b3.s fmtmnmtnv 
orttnted aJd bypath*. The facta of 
wetland md otJ~er ~*mmental valuw 
stmum bt bmwht b hsm~ eovmnmentr 
and &u?rs who -Y ~mmr8gt tnvlrvn- 
men- damsging development. 

B. The legal referenca of App. D and 
th4ttChddtiUUlWUOfApP.O6hOUld 
be penmed and frertutntlo oonsulted in 
ibis reeard by every Dlvlsion bioloefst. 
endAmH8ndI8reustful8idstothe 
bfolou-kta 8nd to his eftortd of tducsttn~ 
the p-hit f&i public omci8ls. - 

C. To be effective in educating ot&rs. 
the biologfst must first fully educate 
himself aid continually ren& and &la 
breadth md depth to hit vtsion and un- 
derstandlng. The involved ecosystems 
ut in no way simple nor well-understood 
by even thme physical and biological 
scientist6 in the forefront of research on 
these matters. Nevertheless, much 16 
known and the literature is extensive, 
cm= on coastal and e&a.arlne 

D. The iollowing items of lthraturt 
cover much of the basic knowledge which 
must be comprehended by all Division 
biologists involved in dredge and fKi 
8CtiVitkS: 
hnnon.. 1956. Wetlanda of the Untted State& 

ctrc. 39. VSFWS (Bcpub. 1971). 
Leopold, L. B. and W. B. LSngbcin. 1909. A 

Primer on Water. USGS. 
SweMDll. E A and H L RaIdrip, 1966. A 

Primer on Water Quality. VBGS. 
Teal. J. M. and M. Teal, 1969. U/e and DeUth 

of the Salt Yatrh. AudubonfBaUuitlm 
(Paperback Ed.). . 

Annon.. 1970. National Estuary Study. 
USFWS. 7 VOIS. (especlsllp App. A, vol. 1: 
App. B. Vol. 3: and App. I. Vol. '31. 

Annon.. 1970. Our Watua and Wctlunda: 
HtnJ tha CmJ Of Snptncua call Rcvent 
ThUr Dwtmctfon and Pollution. US. Cm- 
grmm. EOUW RcporL 91-917 (~4 App. D-6). 

Wbuton. C. H.. IWO. The Scnbthcrn BCet 
Swamp-A Yultiplc-vsc Snofrwrment. 
GeDrgla staw VrLMrslty. 

Annon.. 1971. fnercasfng Pmtection /or our 
Watua. Wctlan& and Slrorclines: The 

CLWk, J&n, 1974:&&i &CSJjJtJVU, ECO- 

lop&xl Con.riduatto~ lm Mampement of 
the Coortd 20718. The Conservation Fwm- 
datlon. 

Many other citations could be listed, of 
course, but the above, mainly written for 
the general reader, provide a basic esse.n- 
tial overview from M&h the UologU 
cm lnmch out to more deflnitive war%. 
AddItional technical sources are cited in 
the above-listed references and in the 
App. G-4 and G-8 arLicles. 

E. MUW methods Bnd technfques can 
be used to tduc8t.t the public, some of 
which hive been noted above in rei8tlon 
to follow-up and surveillance activitltt: 

~ThtmtdiashouldbtuttUzedaa 
fully as possible to inform the public of 
ecological principles through articlw on 
loc8l.l~ newsworthy. cement 8ltuatiom. 
Contact4 c8n be made through concerned 
citizens or dlrectlY with news medi8 to 
Propuly msent tae tnvlronmental vltw- 
mint of dredge and dll issuw. Discrttion 
inust be used, however, to avoid jeopar- 
tUzine any oneoine neeoU8Uons with the 
8mlkant or lead 8eemy. 

(2) Participation in school Proqramr 
an be helpful In furthtrine the educa- 
tbn of the public on tcolosical PrlociPlts. 
Here 8rt some of the ~8~6: 

(a) hchrta md tide tolts b P+ 
marg. MC0pdsrJr, md college-level 
ClesseS. 

(b) Show-me field t&m and summer 
Beldrtudrc&swm8deinwowratton 
wlti rchOOb and lUmmt?Z c8mpa orgp 
nixed by charitable proups. churchtn. e 

tc) Field invtstieatlo~. pstticular. 
lnvtntory studks of important habitats, 
organized with schools to utUr& student 
cluues in ecolop~ or deld bloloas for the 
collection and idtntifhstfon of sptxles. 
mapping of habitat types, etc. 

(3) Lectures. slide talks, and show-me 
fields trips can be profitably arranged 
with adult groups. es;)ecinlly witil orga- 
nix&ions of adults such as Rotary, Ki- 
wanis, rcligiou.5 8rou;Js. etc. 

F. ‘In connection with the foregoing 
direct involvemenh with the public, 
further publicity can be arranged with 
news media and the education success 
can be heightened by distribution of 
Printed m8terial. 

Such printed mat&al ls available in 
the Servlct’s Dwular D8mDhktd on 
estu8riw, tnd8Iig;ted s~&les, and the 
like. M well M from atate sources. sierra 
club. Soil Constrv8Uon Service. local 
cmservation croups, and many others. 

Also, special Public8t.i0M c8n be pm- 
pued by the Strvlct such aa those pre- 
p8red by the Nodxaut Region on the 
Lone Island wetlnnds. by the Pacific Re- 
eton on Southern California estua&a 
and coastal wetlnnds, and by the &uth- 
eastern Region on guideline for permit 
0pplic8ti0ns. 

10. Participotfon in judfciot and other 
hearings. 

10.1. Basis. A. Involvements with navi- 
gatlon pennib frequently requlru par- 
tkiv8tton by Service personnel in tb 
reeolution of issues through hearings. 

B. ParUcipation in judicial hearing. 
8nd presumably in those auasl-judicial 
hearings end proceedings of regulatory 
8gencial such M the corm EPA AEC. 
8nd FPC. must be authorized In writing 
by the Regional Director (see Service 
lunu8l 8 AM-3.1). If the Director on 
advtce of the Reeional Director decides . 
thrt p8rticfpation is not woptr. the 
&Alcitor. rtlne for the Becretary. re- 
v&ewUib&d~~~ sxovidtt counsel 

C. The 033~s of the Solicitor should bt 
kept advised of 8np hdlcial involve- 
ments of the Servb; his ofb should 
becaUedupontoserve~ltaisonwith 
U.S. and other attorneys and to provide 
8ny other needtd counsel. Any oublicity 
of hearing mattms must be restricted to 

‘t&t apmoved by oouns& 
D. This section k addressed to par- 

UdpaUon by Servlce personnel on mat- 
ters of fact or expert opinion in hearings 
in rehtt~n to CIovtrtment business and 
rwordr P8rUcimUon by Service M- 
PlOYUS M expert W%m3we6 in proceed- 
fnes bttm+en rdvate liUg8nts is norm8Uy 
prohibited Yet an employee may be ptr- 
mitted to twtuy as an expert on his own 
time at hLs own expense if he clearly 
8voids rePresentIng his testimony as in 
pny W8Y statin omcl8l position. 

103 Ootherinp infomutftm in support 
Of fwtimonv at heminps. A On-&,4j. 
first-hand observations aad data usuauy 
will Prome far more persuUve tvldencr 
in Judicial hearings than evidence iron 
the ~ter+Nm?. although familiarity with 
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svecies) , depth lines, water current ties, 
etc.: and 

(8) Documents & WHttul ndd 
notes. photoeraphs, map nootrtio~~, fn- 
rtrument readhum biological ~~pleo. 
ruords of !ntvplewk et& incllldinn 
completed field apprkbl tot&s for etAi 
simUkanU~ difkent instpncc of field 
observation (see ADD. %2 pnd B-4). 

the lh-ature 8nd other sources of in- 
formation tr also usenual to well 
qunded testimony. 
B. In preparation for cases to be 

I sought to court or other formal hearing 
;he Service biologist must not only 
search out all available knowledge from 
cooper8tors 8nd other sources. but he 
must also m8ke 8s detailed and compre- 
hensive fleld studies 8s time and his re- 
sources of manpower and equipment will 
permit. 

C. Meld hve5tig8tioru on-site ideally 
include: 

(1) An inventory (popul8tion e&i- 
mates by species) and delineation on 
maps of the distribution of 8ll important 
6peciesofpl8nts8nd8nim8lsintheim-- 
pactarea; 

(2) Deter7nlnation of the s8lient 
physical and chemical ch8r8cteristicd of 
impact 8re8 waters-temper8tures, s8- 
HIlities, current Dd+?ma. tidal rang- 
aedirnent tnxnsport 8nd shoaling pst- 
terns. turbidity, d&solved oxygen, degree 
of pollution, stream discharge rates. 
turnover or fbhing rates, etc.; 

(3) Estimation of human uses and 
sot&factions including sport and com- 
mercial harvests; 

(4) Compsrison of topographic and 
other data furnished by the project spon- 
K)r with that observed on-site to detect 
any discrepancies; 

15) Assessment of the physical. bio- 
logical and esthetic impacts of the pro- 
posed works from on-site observ8tions 
made while visu8lMng and fmsgining 
‘he planned works in place and noting 

1e agreement of plan orientation points, 
mrow areas, llll areas. roads, etc., to 
hserved physical, biological and other 
environmenta) fe8tures of the site, in-. 
cludlng tide marks, vegetation lines (by 

10.3 Preptua&m-cQ makial for legal 
briefs or rubmi$ltbn for the record. 
A. The witnear must Prelmrehiatuti- 
mow 8nd record mnteripl in the closest 
vossible harmony with hi6 attmney. 

B. Since each hearing omcer or judge 
has wide latitude in l8ying down requfn- 
mental of format, time of submittal, num- 
ber of copies. and other matter8 related 
to presentation of record matvial within 
the d!Uering E&WIIMS of the eeveral 
regulatory or Judicial forums, only a few 
general guiding principlu cfm be ret 
forth here: 

(1) Thepointsoffactoropiniontobe 
developed must be jointly selected by 
the attorney md witness, seeking those 
that can be presented most pemuasively 
and eschewing weak points and those on 
which the attorney and witness are not 
both fully convenmnt. 

(2) The vdnta selected must be 
thoroughly researched by the titnets and 
explored fully with the attorney to reech 
common understanding and develop the 
proper mea323 of presentation. 

(3) The ~~ints selected must 8lso be 
critically aaaiIned with help of counsel 
to discover potential weakne~u ssd de- 
velop rebuttal 8nswers to auestim that 
mai be poml by opposinq &xneya 

(4) With guidance from hla 6ttornep, 
the witness must prepare hia brief and 
record material 6tricW~ in accurdance 
with the standards and requirements of 
the hesringomcerorcourt. . 

10.4 Oral teatfmonv. h Mviot m this 
vointbebenintheserdceMsaucrl(d , 
Am 3.lB) aa follows: 

(1) EbMIthcquwtlonlaLmden~~~ 
folmglvlngulaMwer. 

(3) DonotbeNehed!nte~,&; , 
din 8nd dellberau. -; 

(3) Be u courtaow and.reJspuh u 
paible. 

hearnay m&d oplnlon. (An umpuon mlgbt be 
in the UeD of expert o@aIoM.) c 

B. The Manual sdvlce is good. How- - : 
ever, the Ecologk83 Bemicas -biologi& 
umlallYwillheteatifyfnoManexpeti 

I . .: 

witnus and need not heWate to express ._ . 
opinion he helleves to be well founded on 
histrainhgandexperiena. - 

C. Some additional advice particularly _ 
related to tiersam ~rocudings fouows: 

( 1) Avoid involved einswers which open 
UP debatable points or burden the pro- 
ceedings. Yet do not a8aune the hearfng 
of5zer knows or already understands the 
fact4 of the situation or the basic ecolwi- 
c8l princi~lu: give simplk concise. and 
fully intelligible 8nswers th8t form a 
complete record. 

(2) Be alert for c~uestiona which per- 
mit fuller development of your position. 

(3) Do not try to 8nswer unmwer- 
- . ; 

able questions or those for which pgu dd 
not know the f8ctual 8nswer. unless the 
question 8dmtts of developing your-posi- 

*: L. 
_- 

tion In a tangential way. I 
(4) Shun bell!gerencJr; it is new help- 

ful to your credibility OS position -. 
(5) Avoid evasive, counter-punching. -_ 

or “cute” anmen which can only alien- -: 
ate the hearlng c5cer or fudge: ruch :‘I. 
answers will not help your positfoxi. .- 

[FR Doc.7&31078 Flied ll-28-76;8:45 am] 

.L ._ 

I 
_ _ 

._ 

. . 

I I 

. .7 
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“Position‘PaPer of the Fish and Wildlife 
Service Relstive to kosses to Fish and 
Wildlife Habitat Caused by Federally 
Planned or Constnmted Water Resource 
Developments” and the Set&e River . 
Basin Studies Manual Release 2350 
entitled “General Bureau Policy on River 
Baria Studies.” 

ACKNOWLEDGEMENTS 

The primary author of this Snel,poltcy 
is John Christian, Leader, Policy 
GTOUp--EnViTWlUl ant US. Fish and 
Wildlife Senice. (2U2) 3KWlSl. Primary 
support for policy developmeht was 
provided by policy analysts Nancy Chu, 
Scott Cameron. and Peter Ciborowski; 
and RcoIogical Services Washington 
Office and field personnel. Manuscript 
preparation was accomplished by 
Roberta kiissey, Karen Baker, Carol 
Prescott, and Jinethel Baynes. 

Accordingly the mitigation policy of 
the U.S. Fish and Wildlife Service ts set 
forth as follows: 
US. FISH AhP WILDLEE SERVICE 
MITIGATION POlXY 
LPURPOSE .. *I- -.-- r 

This document establishes pol&y for 
US Fish and Wildlife Service 

. rrcammendatians on mitigating the 
adverse impacts of land and water 
developments on fish, wildkife. their 
habitats, and uses thereof. It will help to 
assure consistent and effective 
recommendations by outlining policy for 
the levels of mitigation needed and the 
rariour methods for accomplishing 
mitigation. It will allow Federal action 
agencies md private developers to 
anticipate Service recommendations and 
plan for mitigation measures early, thus 
avoiding delays and assuring equal 
amsideration of fish and wildlife 

t Rsoufcet with 0th project featum 
and purposes. This Policy providea . 
guidance for Service personnel but 
vtiauoqs appropriate to individual 
Circumstances as8 Permitted. 

This policy supersedes the December 
18.1974, policy statement entitled 

This&icy is established in 
accordance with the following major 
authorities: (See Appendix A for Other 
authorities.) 

fish and WiJdJife A& o/ JSS~ (IO * 
US.C. 742(a)-7S4). Thts Act authorizes 
the development and distribution of fish 
and wildlife information to the public. 
Congress. and the Resident and the 
development of policies and procedures 
that are necessary and destrable to 
carry out the laws dating to fish and 
wildltfe tncludtng: (1) -. . . take such 
steps ns may,be requtred for the 
development. advancement 
management. conservation and 
protection of the fisheries resources:” 
and (2) *. . . take ruch step8 as may be 
required for the development. 
management. advancement, 
oonservrtion, and protection of wtldhfe 
nsourc~s thmugh research . . . and 
other means.” 

Fish anti WiJdJife Coodinotibn Act 
(16 U.S.C. 861467leJJ. This Act 
authorizes the U.S. Fish and Wildlife 
Se&ice? National Marine Fisheries 
Service [NMFS), and State agencies 
responsible for fish and wildlife 
resources to investigate all proposed 
Federal undetakings and non-Federal 
actionsneeding a Federal permit or 
ficenss which would impound. divert 
deepen, or otharwise control or modify a 
rtream or other body of water and to 
make mitigigis gtfranst 
SecomxM’ 
Fkderal agency. 7kGmmdAtimm.. . 
shall be as specific as practicable with 
respect to features recommended for 
wiki.life consen-a tion and development. 
tands to be utilized or acquirrd for such 
purposes. the results expected and halI 
&scribe the damage to wildlife 
attributable to the project and the 
measures proposed for mitigattng or 
oompensattng for these damages.” lo 
addition, the Act requires that wildlife 
conservation be coordinated with oth& 

, 

. . 
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featurea of water resource devebpmutt 
programs. * 

Detenninetions uadc r this authority 
for specific projecta loceted in ertuerinr 
areu comtitutt CompliMU with the 
proviBions of the Estuary Ratection AcL 
(see Appedix A) ‘- 

watenhed phpkction 0ndFlb0d 
preVrntion AC2 (16 USC lODl4JO9). 
This Ad ellOW8 the secretary of the 
Interior to make surveys, iaveetigetion* 
end”... prepare a report with 
m~ommendetio~ canoe- the . 
conservation and development of 
wildlifere8ouEe8.. .“onsmsll 
watershed projectr 

National EnvhnmentaI policy Act of 
~~189 (a USC 4321~347). T’hir Act-and 
its implemmtiug regulationa (40 CFR 
Part l~lsoS] requim that the U.S. 
Fish end Wildlife Service be notified of 
ell major Federal actions affecting fish 
end wildlife resources end their views 
end recommendations solicited. Upon 
completion of a draft Environmental 
Impact Statement the Service is 
nquired to review it end make 
moments and recommendations. es 
l pprvpriate. in addition, the Act 
provides that “the Congress euthorizer . 
end directs that to the fullest extent 
possible. . . all agencies of the Federal 
Qvemment shell. . . identify end 
develop method8 and procedure8 . . . 
which will ensure?bet presently 
unquantified environmental amenities 
end values may be @en appropriate 
consideration in decirionmeking along 
with economic end technicel 
consideretions.” 

RLSCOFE 
A. covcuage 

This policy applier to elJ activities of 
the !&mice reieted to the eveluetton of 
impacts of lend end waler developmente 
and the subsequent recommendetiona to 
mitigate those edverse impacts except 
es specifically excluded below. This 

, includes: (I) invertigetiom uid 
recommendations for ell acttons 
requiring a federally Issued permit or 
license that would impact wetem of the 
U.S.: (21 all major Federal actiona 
significantly affecting the quality of tlm 
human environment; end (31 other 
Federal actions for which the Service 
has legislative authority or executive 
direction far involvement including, but 

not limited to:.coeL mfnerale, nnd outer 
continental &elf learn uler or Federal 
approval of State permit program for 
the control of dirchage8 of dredged or 

. 

sllmetedaL . 
b.Exdudom . .. 

-’ 
. 

_ 

This &by doer uot apply to 
thrsatened or endsneemd st~cies. The 
teqtdremente for t&ate& and 
endangered. rpeder are covered in the 
Endnngered Speder Act of 1973 and 
l ccompenying regulntiona et 60 CFR 
Fhrta il.102 and 4% Under Section 7 of 
tl@n~d Species AcL an 

. unended ail Federal l geades 8hall 
eneure that activitier authorized 
funded or carried out by them are not 
likely to jeopardize the continued 
mcfhnca of listed species or result in 
the dermction or advent modification 
of critical habitat. Mitigating edverse 
impacts of a project would not in itself 
be viewed AI retirfsctoy agency 
unnpliancs with Section 7. Furthermore, 
it ir deer to the Servics that Congre~8 
considered the trsditionei concept of 
mitigetion to be inappropriate for 
Federal ectivttier impacting lirted 
epecier or their critical bebitet. 

Thfr policy does not apply to Service 
rccommendetions for Federal project8 
completed or other projecta permitted or 
licensed prior to enactment of Service 
authorities (udesr indicated othenvire 
in a specific atetute] or specifically 

~exempted by them end not subject to 
neuthorizetim or renewal. It also does 
-not apply where mitigation pluu have 
already been agreed to be the Service. 
except where new activities or changes 
in current ectfvities would result in new 
fmpectr or when new l uthoritier, new 
sdentific information, or developer 
failure to implement agreed upon 
recommendations meke it necessary. 
service penoxmd ksmJhd La bRedtie 
wetn development v 
meke a judgment es to the l pplicebility 
of the policy for mitigation plans under 
development and not yet eved upon aa 
of tbe date of &ml publication of this 
POW 

Finally, this policy does not apply to 
Service recommendations related to the 
enhancement of fish end wildlife’ 
resources. Recoznrncndation8 for 
meesums which improve fish and 
wildlife resource8 beyond that which. 
would exist without the project end 
which Cannot be used to satirfy the 
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appropriate mitigation planning goal 
ahodd be considered IS enhancement 
mee8ure8. The Senb 8tmngb SUppOrta 
e~mcement of fib and wildlife 
resources. The Serviu will recommend 
that au oppcwhmities for fbh and 
wjldlife resources enhancement he 
thoroughly considered and included Iii’ 
project plans. to the extent practicable. 

IV. DEFINITTON OF hflTIGATIOi 

The President’s council on . - -. - 
~nvironmmtel Quality de&ml the tsm 
“mitigation” tn the National 
~vironmentel Policy Act regulations to 
include: “[a) avoiding the impact 
altogether by not taking a oertatn ectkxr 
orpartsofanactton;(bJmincm,dno 
tmpects by lirniw the degree or 
magnitude of the action and it8 
bnplementetion: (c) rectffying the impact 
by repairing, rehabilitating, or restoring 
the affected environment; (d] reducing 
or eliminating the impaci ovu time by 
preservation and maintanance 
operations during the life of the l ctforc 
end [e] compensating for the impact by 
replacing or providing 8ubOtitu~ 
resourus or environments.” (40 CFR 
Part 15082qe~)). 

The Semia supports and adopts thir 
definition of mitigation and considen 
the specific elements to represent the 
desirable sequence of steps in the 
mitigation planning process. (See 
Appendix B for definitions of other 
important tern8 neceseery to - 
understand this policy.) 

v. MmGAnoN PoUCY OF THE US 
FISH AND WILDUFE SERVICE 

The overall goals and objectives of 
tJwsemiuereoutunedinthesuvice 
Management Plan and an accompanyi- 
Important Resource hOblem8 document 
which describea specific fish and 
wildlife problems of importencs for 

ii 
OUrhug purposes. Coals and objectives 
r Service actlvitieg related to land and 

water development are contained in the 
Habitat Preservation Pqrem 
Management Document. The mitigation 
Policy was designed to stand on it8 own; 
however. these document8 will be 
consulted by Service pentonnel to 
provide the proper perspective foi the 
Service mitigation policy. They an8 
available upon request from the 
Director. U.S. Fish end Wildlife Service. 
Washington. D.C ZOZUA 

A. Geneml Policy 

T%e mission of the U.S. Fiih and . 
Wildlife Service ir to: 

PROVtDE~FZDERAtUAD~HXPTO 
CONSERVE PROlET AND BUHANCE 
FlsHANDwIIDL5EANDTHEDl - 
HABITAT FOR ‘ME CONTINUING 
BENEFIT OF THE PEOPLE 

The $oal of Service ectivkier oriented 
toward land and watar development 
mponds tu Congre88ioaal direction that 
&h and wiidlifm mourcs conservation 
mceiw equaI considcretipn 8n.d be 
ooordinated with other feeturee of 
Federal msoum development and 
regulatory progreau thmugb l ffeotive 
and harmonious planning. development, 
ataintenencs and coordination of fish 
and wildlife resourcs conservation and 
rehabilitatton in the Untted Staten. its 
tAXTitOri88 sod ~88888ionr. The kd is 
to: _ 
CONSERVE FROTEcl AND ENHANCE 
Fl!GHANDWILDLIFEANDTHEIR 
HABITATS AND FACILHATE BAI,ANCm 
DEVELOPMENT OF TtDS NATtOWS 
NATURAL RESOURCES BY TIMELY AND 
EPFECTIVE PROVISION OF FtSH AND 
WILLWFE INfORMATlON AND 
RECOMMENDAllONS 

Fish and wildlife end their habiteta 
are public resources with clear 
commer&L recreational. social. and 
ecological v&e to the Nation. They are 
conserved and managed for the people 
by State, Federal and Indian tribal 
Governmenta. If land or water 
development8 are propored which may 
reduce or eliminate the public benefits 
that are provided by much natural 
resources. then State end Federal 
msoum! agencies and lndiair tribal 
agencies have a responsibility to 
recommend means and measures to 
mitigate much lossee. Accordingly: 
WTHEXNTXESTOFSERVTNGTHE 
PURLJC IT IS THE POLICY OF THE U.S. 
FISHANDWIXDUFFSERVlCETO~ 
?0tdmGA~lrossEsoFPBH. 
WlLDLtPE, THEIR HABHATS; AND VSES 
THEREOF FROM LAND AND WATER 
DEVUOPM&NTS 

In l dmini8tering tht8 policy. the 
6MViU Will Stliw to providt 
infonnetion end recommendations that 
fully SUppOti the Nation’s need for fish 
and wildlife re8ourcs con8ervation as 
weti am round economic and modal 
development through balanced multtple 
use of the No tioa’r natural remoome* 
The 6ervice wiu actively reek to 
facilitate needed development and 
avoid confiicts and delays through early 
fnvolvemmt ln land snd water 
development planning activities tn 
advance of proposals for specific 
ptojecta or during the early planniag and 
design stage of specific projecta. 

Thin should include early 8 
identificetion of resource areas 
containing high end low habitat valuer 
for LmPOItAnt Sped88 and the 

development of ecological de@ 
information that cdine8 specific 
Practicable means and measures for 
l voMing or ltlhinwlg iXllp8Ctr. The 
forma can be ud by developer8 to site 
projecta iu the leant valuable areas. This 
wuld pomribly lower total project costa 
to development tnterests. These actions 
uwputofgoodplaonixqandmiathe 
best public interest 

. 2% eariy pmvirion of informatian ta 
private andpublic agencies in o form 
wiricb enables them to ovoid or 
minimze fish and wildlife loeeee tze a 
port of initiaIpmj& deean is the 
pmfmd form of fish and wildhfe 
WlU8WOtitllL 
B. U.S. Fish and WiIdlife Sank 
Mitigation Planntng Goals by Resource 
awQfY 

3%~ planniq goals ana guildeliner 
that follow will beured to guide Service 
recommendations on mitigation of 
project impacts. Four Resource 
Categories are used to hdicste that the 
level of mitigation recommended will be 
conrirtent with the fish and wildlife 
resource values involved 

The policy covers trnpects to firh and 
wildlife populations. their habitat and 
the human uses thereof. However. the 
primary focus in terms of specific 
gutdance is on recommendation8 related 
to habitat value 108888. In many ce8es. 
compensation of habitat value losses 
should result in replacement of fish and 
wildIKe populations and human uscn. 
But where it does not, the Service will 
recommend appropriate additional 
means and meertuws. 
-URCE CATEGDRY 1 
e.ne8igutlw- 

Habitat to be @acted is of high 
whae for evaluation rpeder end in 
unique and irreplaceable on 8 national 
hesie or fa the ecoregioa section. 
b.hB~Goel 

No b8s of Erdrting Habltat Value. 
ct2Idbaw 

T’he Service will recommend that aIl’ 
~osme8 of exist.@ habitat hs prevented 
IS thee one-of-e-kind areas cannot k 
replaced Insignificant changer that do 
not mult in adverse impacts on habitat 
value may bs acceptable provided they 
will hew no rignihent fmmletiw 
impacL - 
RESOURCECA’t’ECoRYt 

crh@aiaocIttede 
Habitat to bs impacted in of high 

value for evaluation species end is 
relettwly scarce or becoming scarce on 
l natiord basis or in the l coregion 
secuoa 
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aMirisatitnGwl It im preferable. in most uses, to 
NO Net Loss of in4Ctnd Habitat Value. recommend weye to replace en& 

rGuidaliw ’ -, habitat value 10sscs inkind. However, if 

The mvice WiIi mconlmtnd weya to 
the Strvict determines that in-kind 

avoid or &tWse btt~t. Xf ~OMM ara . 
raplaccment is not desirable or possible. 

likely to 0CcW. Ihen tht SUWiW Will 
then other spedic ways to l chteve this 
hning oel include: [I] substituting 

recommend ways to Immediately r’ac’n&. &fennt-!inds of habitafs, or (2) 
them or reduce or elhintte thtm ovw 
time. If lorses mmtfn likely to occur, 

bmtta management of mtmnt 

then the Service will rtcommmd that 
;. ’ rtpltceinen~ habitats so that the value 

those lower be compeluated by 
of the lost habitat is replaced. By 

- 
replacement of thi tame kind of habitat 

: .replac&g htbittf value losses with 

value mo that the total lost of such fn- 
different habitats or increasing 

hind habitat value wfll be eliminated. 
;-? wemeat of different habitats. 

DODUhtiOM of rwcier will be diffemnt 
Specih way8 to achieve this plaxan@ 

goal include: (1) physical modification of 
replacement habitat to convert it to the 
same type lost (2) rartomtion 0r 
rehabilitation of praviou5ly eltend 
habitat: (3) increased management of 
similar replacement habitat so that the 
in-kind value of the lost habitat is 
replaced, or(4) a combination of these 
measures. By replacing btbitat value 
lesser with similar habitat values, 
populations of species associated with 
that habitat may remain relatively 
stable in the area over time. This is 
pnerally nfmd to as in-kind 
replacement. 

Exceptions: An exception can be 
made to tbir planning goal when: (11 
different habitats and toeciet available 
for replacement are de&mined to be of 
greater value thariIbo5e lost or (2) in- 
kind replacement is not phyticaI.Iy or 
biologically attainable in the econgion 
tection. In either ctse. replaceinent 
invoiviq different habitat kinds may be 
recommended provided that the total 
value of the habitat lost is ncommended 
for replacement (tee the guideline for 
Category 3 mitigation below).’ 
-cATEGoRY8 - 
anwigletiaatlxitah 

Habitat to be impacted it of h&b to 
medium value for evaluation specter 
and is relatively abundant on? netiod 
buts. : -.,’ 
aMuigatioeGod . ,. 

No Net Lo55 of Habitat Value Whili 
Minimizing bra of In-Kind Habitat 
Value 

L CuidBfh 
Th; Service will recommend ways t0 

tmmediately rectify them or reduce or 
eliminate them over time. If lottet 
remain likely to occur. then tbt Se&% 
will recommend ways to avoid or 
minimize losset. If losces art likely to 
OCCUT. then the Service will recommend 
that those losses be compensated by 
replacement of habitat value so that 
total lose of habitat value wilt be 

jht 

eliminated . 

~ei)endiug on thir tcologtcal attributes of 
the mptacamnet habitat. This will result 
tn no net lost of total habitat value. but 
may result in significant differences in 
fish and wild& populttiont. This it 
generally referred to as out-of&W 
rtplecament 
RRhJRCECAl’K2ORY 4 
a~titaCdteda 

Habitat to be impacted is of medium 
t0 low value for evaiuation species. 
b Mid@ita Gal 

Minimma Loss of Habitat Value. 
LGdddlW 

‘Lbe Setice will iecommmd ways to 
avoid or ml&mite losses. If losses are 
likely to occur, then the Service will 
xtommend ways to immediately rectify 
them or reduce or eliminate them over 
time. lf loam remain likely to occur, 
then the Service may not make a 
recommendation for compensation. 
depending on the aignificonca of the 
.pottntiel ha 

However. because these areas potttt 
‘relatively low habitat values. they wtll 
likely exhibit the grutest potential for 
significant habitat value improvemmt~ 
&rvice personnel will fully investigate 
these area8’ potential for improvement 
since they could be used to mitigate 
Rttq~ Cetegqy 2 and 9 lnsses. 
c migttton Planning PoRdes 
t sttkPtdeml Peltwmup 

u. The U.S. Fish and Wildlife &ice 
will fully coordinate l ctivitiet with 
those State tgtnciet responsible for fish 
and wildlife resources, the National 
Marine Fisheries Serv4ce (NhCS) and 
the Environmental protection Agency - 
(EPA) related to the investigation of 
project proposals and development of 
mitigation rucouunendations for 
mtourcts of concern to the Stata. NbCS 
or EPA. 

b. SerJIct penonnel will plait spec!al 
emphasis on working with Stata 
agencies responsible for fish and 
tiIdIife retources. NMFS end EPA to 

- - 

develop Eompatible approaches a~ 
Ovoid duplication Of efforts. 
tRwomwce~-&~ 

a The Strvke wiIl make Rtroumt - 
Cawory dttemiaationa et part of the 
mitigetion piann@ process. Such 
determinationa will be made aarly.in the 
pl- process and trewnitted to the 
Federal action agency or private 
developer to aid them in their project 
plann& to the extent practicable. 

b. Retourct thte8ory dtttrminttions 
will be made thmugh umtulation and 
coordination with State agendts 
responsible for 6ah end wildlife 
retourcat end other Federal resource 
tgtndes. particularly the National 
Marine Fitherits Sendct and the 
Environmtnti Rotection Agency, 
whenever resources of concern to those 
pupa tm involved Whart other 
elements of the public hdding 
development goups. hrvt infomnttion 
that can assirt in making such 
determinations. the Service will 
welcome such tnfo~ation. 

c. AU Rixourct Cttegory 
determinations will contain a technical 
rationale consistent with the designatton 
criteria. The rationale wilk (1) outline 
the reasons why the evaluation species 
wert selected; (21 discurs the value 0’ 
the habitat to the evaluation specie! 
and (3) ditcurr and contrast the relo 
tcerdty of the fish and wikllifa resourw 
00 a national and ecoregion ttclion 
bttit. 

d When fun&g. ptnoantL and 
available information make it .. 
practicable, specific gto ephic artat or, 
alttmitively, tptcific ha ‘tat types that %I 
comprise a given Rerource Category 
should be derlgnated in advance of 
development. priority for predesignation 
will be placed 00 those artat that are of 
high value for evaluation tptciet tnd - 
ara subject to development pmtaurt in 
the near future. Such predesignations 
GUI be used by developers Or regulators 
to determint the least valuable treat for 
use in project plenniq and sit@ 
considerationa 

a. The following examples should be 
given special consideration as either 
Rerourct~tegoxylof2: 

(1) Certain habitats within Send& 
identified Important Resource Rob6 
(IlIP) mar. Those IRPs dealing with 
threatened or endangered species are 
not covered by this policy. (See Scope. 

(2) Special aquatic and terrestrial sites 
including legally designated or set-aside 
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artan mcb es sanctuaries. fish and 
wildlife management tueaa, batchcrieh 
and refugee, and other aquatic sites aucb 
l floodplaina. wetlanda, mudflata, 
vegetated abaliowa, c0r01 reefs, riffles 
and pools, and apr@a and aeepa. ‘-: 

r--t- 
-c Changea in &b aid kildlife Y! a’. ” 

pmductivity or awayatam structure tid 
function may not kault tn a biol+ally 
adverse impact The determination as to 
whether a biological change constitutea 
m adverse impact for which mitigation 
should be noonunended ia the 
xeaponsibility of the Service and other 
involved Federai and State maource 
agender. 

7659 

.- kap&aibllity of the appropriate Federal 

b The net biological imprct of a 
development proposal (or l iternattvea) 

- is the difference in predicted biological 
conditions between the future with the 
action and the future without the action. 
If ibe future without the action cannot 
be reasonably predicted and 
documented by the project sponsor, then 
the Service analysts abould be baaed on 
biological conditions that would be 
expected to exist over the planning 
period due to natural speder aucceaaion 
or implementation of l ppmved 
restoration/impmvemet plana or 
conditions which cumntiy exist in the 
planning area. . 

t Setice review of project impacts 
will consider, whenever practicable: 

(1) The total long-term biological 
ffnpact of the project including any 
secondary or indirect impacts regardieaa 
of location; and (2) any cumulative 
effect8 when viewed in the context of 
existing or antictpated pyojecta. 

d. The Habitat Evaluation Procedures 
wi.E be uaed by the Service as a basic 
tool for evaluating project impacta and 
l s a basis for formulating aubaequent 
recommendations for mitigation subject 
to the exemptions in the Ecological l 

t Servicer Manual (100 ESh4 1). When the 
Habitat Evaluation Procedurea do not 

* apply, then other evaluation ayatka 
may be used provided NC& uae 
conforms with polidea provided herein. 

e. ln those cases when lnatream 
fhr are an important determinant of 
habitat value, conaidemtion ahould be 
given to Lhe use of the Service’s 
Instream Flow Lncrement.al Methodology 
to develop tnst~am fiow mitigation 
recommendations. where eppmpriate. 

f. M%ere specific impact evaluation. 
methods or mitigation technologies are , 
not available. Service employees aball 
continue to apply their beat pmfeaaional 
bkment to develop mitigation 
~commendations. 

a. The Sewh may recommend 
support of pmjecta or other pmpoaala 
when the foiiowhuit uiterir are met: 

.(I) They are ccoTogicaUy round; 
I21 The least mvimnmentaliv 

~LB,.B, reaacmable alterneti~w fa 

(3) Evarq rei!on;bie &ort fa maie to 
woid or mlnimlxr damqe or-loaa of fiab 
iad wildlife maoumea and uses: 

(41 All important recommended meana 
and measurer have been adopted with 
pranteed tmplementat@a to _ 
rtifactoriiy aimpeasatc for 
anavoldeble damage or loaa conaiatmt 
wi: the appropriate mitigation goal; 

(5) For wetlanda and ahallow water 
habiteta, the mpoaed activity fa clearly 
water depen ent and there L a B 
demonatited public need 

The Service mev recommend the ‘bo 
p&P alternative for those pmjecta or 
other pmpoeala that do not meet ali of 
tbe above criteria and when there la 
likeiytoberaignificant6ahand 
wildlife reaourw 1088. 

b. Recommendationa will be 
presented by the Service at the carlieat 
possible stage of project pianntng to 
aaaure mum conaidemtton. The . 
Service will atrtve to provide mitigation 
recommendation, that represent the 
beat judgment of the Service, including 
consideration of coat on the moat 
effective meana and measure8 of 
aatiafactorily achieving the mitigation 
planning goal. Such racommendetione 
will be developed in coopamtion with 
the Federal action agency or private 
developer maponaible for the project 
whenever practicable, and wtli place - 
heavy reliance on coat estimatea ’ 
provided by that Federal action agency 
or private developer. 

c The Service will recommend that 
the Federal action agency include - . 
designated funds for all fish and wildlife 
ma~uma mitigation (including, but not 
limited to, Service inveatigetion coata, 
initial development coata and continuing 
operetioa maintenance, replacement 
and edmtniatrative coata) as part of the 
initial and any alternative pmject plena 
and that mitigation fimda (as authorized 
and appropriated by Congress for 
Federal projects) be spent connvrmtly 
and proportionately with overall pmject 
construction and operation funds 
throughout the life of the project 

Note-Prevention of lorrcr may 
oecektate expenditure of fund, at mm earlier 
rtagc of project planning. Thir ts l ocephbie 
and preferrah 

d Service mitigation 
recommendations will be made under an 
explicit expectation that there means 
md measures: (1) would be the ultimate 

action agency to implement or enforce: 
and (21 would provide for a duration of 
dfectiventaa for the ltfe of the project 
piw such additional time required for 
the advene effecta of an abandoned 
pojed to oeaae to occur. 

I e. hnd acqniaftion in fee title for the 
@poea of kokpenaation B+U be .‘. ‘. 
rseommended bv the Service only chider 

tiaatuy to guarahe the future 
amaervation of the 6ab and wildlife 
maource con&tent with the mitigation 
@ for the apedfic project area: or 

(21 When other meam and measures 
bpt mitigation (see Section 5 below] will 
not compensate habitat losses 
amaistent with the mitigation goal for 
lhe epecffic 

(3) When and acquisition ln k title r 
ject area: or 

ie the moat coat-effective meana that 
may partially or completely achieve the 
mitigation goal for the specific project 
area. 

Service recommendationa for he title 
iand acquisition wiil seek to identify 
mitigation lands with marginal economic 
potential. 

t First priority will be given to 
recommendation of a mitigation site 
within the planning area. Second 
priority will be given to ncommendntion 
of a mitigation site in proximity to the 
planning area within the same ecoregion 
eection. Third priority will be given to 
xecommendation of a mftigation site 
elaewbere within the same ecoregion 

rclion 
e Service personnel will fully port 

a variety of uaee on mitigation lan YL 
wbera such uaea are compatible with 
dominent fish and wiidiife uaea and. for 
Federal wildlife r&gel, are conaiatent 
with the pmvtaiona of the Refuge 
Recreation Act and the National 
Wildlife Refuge Administration Act. 
However, it may be in the beat public 
luterest to recommend limiting certain 
uses that would significantly decraaar 
habitat value for rpeciea of high public 
Anterest In such ceaee, the Sarvice may 
recommend against such incompatible . 
naea. . 

A Measurer to increase recmetion 
mluea will not be recommended by 
Service personnel to compensate for 
&area of habitat value. Recreation use 
losses not restored through habitat value 
mitigation will be ad&eased through . 
separate and distinct recommended 
meaaurea to offset those specific loasea. 

l. The guidelines contained in thia 
policy do not apply to threatened or 
endangered species. However, where 
both habitat and endangered or 
*atened apeciea impacta ut Involved, __ 
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&Y+W personnel shall fully amdtnate 
mdnmrmnt efforts with Endlngnrd 
Speck8 cffolt!s to prwide timely, 
amsittent and unified - 
recommendationa for molution dS fish ’ 
and wildlife impacts. to the extent 
possible. MO= rptcifica& b-tnt 
l nd Endangered Sped= ~MWXUI~~ hll 
coordinate all Elated rctivfties dealing 
with invtrtigaticms of land and water 
&velopmmb. This tides fall me of 
all pmvisioris that m expadtte Sa-vice 
l chievemm! Of “0IltdOp ShOpptDg.” 
inchding wcndinated early planning 
invohment shared permit review 8 
activities, consolidated Permit reportfng. 
and consolidated flow ofpre-project 
information to developers, consbtant 
with legislative mandates and 
deadlines. 

j. The Setice will place high &iority 
on and continue to develop and 
implement procedures for reducing 
delaya and conflict0 in pannit related 
activities. Such prooedurts will include, 
but not be limited to: 

(1) joint procculag of permit& 
(2) Rerourw mapping. 
(3) Early prwision of ewl@wl 

design information. 
(4)lavolvemmthspedd Atw 

Maaagement PlanI@. 
k. The setvia will encoumge 

@evelopmmt compensation actions 
by Federal action agencies which can be 
ased to offset future unavoidable losses 
for lands or waten not adequately 
protected by an existing law. poiicy. or 
Program. 

Ehking of habitat value for the 
express purpose of compensation for 
unavoidable future lesser will be 
considered to be a mitigation meantrt 
md not an enhancement measure. 
Withdrawals from the mitigation 4ank” 
to offset futur-z unavoidable iosses wil! 
be based on habitat value rcplacemmt. 
not acreage or cost for land purchase 
and management 
LmigatkmhisulsuldMrrar 

t Mitigation nammendrtiona can 
include. but are not limited to, the types 
of actions presented below. T&se 
mean8 and measures are presented ln 
the general order and priority in which 
they should be recommended by Sctice 
personnel with the exception of the 30 
project” alternative. (Sec’Section 4(a)). . 
o. A void the itnpoci 

(11 Design project to avoid damage or 
h of fish and wildlife resources 
including management practices such as 
timing of activities or rtructuml feahutr 
wch as muItipIe outlets. passage or 
avoidance rtmtures and water 
pollution control fadllties. _ 

(2) laate at the least 
duMging rite. 

-&tally 

(3) Reduce the size oi the project. 
(4)Schcdukthingmndamtmld 

bitial wnatruction operationa and 
absequent operation and rmintmanec 
,jo minimize dimpthn of bSologica1 
community a- and function 

(l5)Stltctivetree cltuingorothtr 
kbitat manipulation. 

(6) Control water ponuticm &Xlgh 
bent management practicer. 

(71 Time and control fiow divanions 
ad releaser. 

(81 Mainwn public l - 
(a) Control public aazu for \ 

recrcaiional or commemial m. 
(10) Control domestic livwtodr usa 

cfhrctt~theinpuci 
(1) Repde rl&rbed areas Lo 

contour8 which provide opUal6ah and 
wildlife habitat or approxirno tetnigid 
eontouta 

(2) Seed, fertih and tmmt amas as 
mamary to mtorc bh md wildlife 
n@Ourcu. 

(3) Plant shrubs and &es md other 
vegetation to speed -ry. 

(4) Contml polluted spoil areai. 
(5) Restock 6sh and wildlife resources 

in repaired areas. Fish stocking or 
intmductioM wiu be wnaiatent with the 
Sewice Fish Health Policy (lumy 2, 
1978). 
d Redua or elimimte the impact over 
time 

_ 

(I) Provide periodic modtoting k A 
NDlDl~no~ feature8 to assure amtiouous 

(4 A.m~ proper -g of Pmjfxt 
perwnnel in the operations of the 
facility to preserve existing or rest& 

. fir&n” mldlift retources at prolea 

(3jMaintaln or replace +Ipment or 
l tmchuec so that future loss of 6sh and 
wildlife resources due to equipment or 
rtructure failure doer not occur. 
c Compensate foriqpocts . 

(I) Conduct wildlife managemmt 
activities to increase habitat values of 
existing areas. with pmjekt lands and 
nearby public lands receiving priority. 

(2) Conduct habitat construction 
activities to fully restore or rehabflitatt 
previously altered habitat or mow 
existing habitat suited to evaluation 

protective designation for public lane 
F’mti.& buffer m 

‘Ibe Seriice amourager. supports, tnd 
will initiate. whenwer pmticablc port- 
project malurtiunm to dctmntnc the 
efftctinnen of fecotnmendatiow tn 
icbievj118 lhe mitigation plamring goaL 
The Service will initiate additional 
follow-up studies when funds are 
provided by the Federal action qpn& 

IO there iabnoa where Servi~ 
personnel detumiae that Federal 
qprxin or privrte dewlopen have not 
mnieci out thorn qreed upon mitigatiou 
means and measures, then the &rvia~ 
will request the respoaaible Fedacal 
action agency to initiate comctive 
&c!iou. 
APPENDIX A- AUTHORfilES 
AND D-ON FOR SERVICE 
MITIGATION REGOMMENDATtONS 
Lec1sLAm 

Ederul Woier Pohtioa Cnntrv~ Act 
as amended (33 USC 1251 et seq.). T)le 
lW7 amendments require the Fish a 
Wildlife Service “. . -. upon request 
the Governor of a State. and without 
reimbrvsemenf to provide technical 
assistance to such State fn developing a 
Statewide (water quality planning) 
program and in impleroenw such 
program after its l ppxwal.” In l ddM& 
thir Act rmw8 the krvia lo oommmt 
on proposed State permit programs for 
the Eontrol of dircharj~~4 of dredged Q3 
fill material and to comment an JI 
Federal permits within 90 dayr of 
rraipr 

FededPbwerAdufz&% aa 1’ 
unended (18 U.S.C 781(a). 803. Ull). 
Thh Act authorizes the Saue* of the 
Interi& to lmposa conditiona on lioeow 
Issued for bydr~lectic pmjedm within 
specific withdrawn public Ian& 1& 
Secretary ir &en tptcific authority ts 
presu%s firhwoya to be conatmctad, 
maintained, and operatd at the 
licensee’4 expense. 

EktualyPJviectiaaaAct(lsu.sC’ 
XL21-1226). This Act requires the 
Secretary of the lnttzior to review rfl’ 
project plans and reports for land and 
water resource development affecting 
tshraries and to make nconunendrtbm 
for consecration, protectioni pd 
enhancement 

Coosfu?Zonc Mianagcvneni Ad qf 
i872(a3u.s.c 1451-1404yfhih~t 
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requires the Secretary of Commerce to 
obtain the views of Federal agencies 
affected by the pt0gr.m including the 
Department of the Interior. and to 
ensure that these views have been given 
adequate consideration before approval 
of Coastal Zone Management Plans. The 
&w-ice provides tbe Department’s , 
*views about fish and wildlife resources. 
Pursuant to the Coastal Zone 
Management Act Amendments of 1660 
(Pub. L ~~464) the Department of 
interior provider commenta on Federal 
grants to help States protect and 
preserve coastal areas because of their I . . . conservational. recreational. 
ecological or aesthetic values.” The IeeO 
Amendments also authorize the 
Department of Interior Lo enter into 
Spedal Area Management Planning to Y . . . provide for increased specificity in 
protecting natural resources, reasonable 
coast dependent economic growth. . . 
end improved predictability in 
government decisionmaking.” 

Wufer Bank Act (16 U.S.C. isol-1311). 
This Act requires tbat the Secretary of 
Agriculture “. . . ahall consult with the 
Secretary of hrterior and take 
appropriate measures to insure that the 
program carried out . . . is in harmony 
with wetlands programs administered 
by the Secretary of the Interior.” 

Wild and Scenic Rivers Ad (16 U.S.C. 
1271-1267). This Act nquires the - 
Secretary of the Interior to comment on 
such proposals. The Fish and Wildlife 
Service provides the Department’s 
views with regard to fish and wildlife 
feCOURX5. 

Ceothexmal Sfeam Act of 1970 (30 
USC. 100%1025). This Act requires that 
the Fish and Wildlife Service 
recommend to the Secretary those lands 
that shaE not be kased for geothermal 
development by reason of their status 
*as., . a fish hatchery administered by 
the Secretary, wildlife refuge, wildlife 
range, game range, wildlife management 

’ 
area, waterfowl production area. or for 
Iands acquired or reserved for the 
protection and conservation of fish and 
wtldlife that are threatened with 
extinction.” 

Surface Mini& Control ond 
Reclamation Act of 1977 (30 USC l2Ol 
et seq.). This Act requires the 
Department of the Interior to regulate 
surface mining and reclamation at 
existing and future mining areas. The 
Fish and Wildlife Service provides the 
Department with technical assistance 
regardmg fish and wildlife aspects of 
Department programs on active and 
abandoned mine lands, including review 
of State regulatory submissions and 
mining plans, and comments on mining 
and reclamation plans. 

Outer Continental Shelf Lands Act 
Amendments of2878 (43 USC leOi). 
l%is Act requires the Secretsuy of ihe 
Intaior to manage an environmentally 
round oil and natural gas development 
program on the outer continental shelf. 
The Fiab and Wildlife Servke provides 
recommendations for the Department 
regarding potential ecologkal impacta 
beforr leasing in specific areas and . 
contrtbutes lo environmental studies 
undertaken rubrquent to leasing. 

Mnemi Leasing Act of 1@20, as 
mended (30 U.S.C. 1115). l'hb Act 
l ulhoritts the fkcretary of the Interior 
to grant rightsof-way tbrtmgb Federal 
lands for pipelines transporting oil. 
netural gas. synthetic liquids or gaseous 
fuels, or any other refined liquid fuel. 
Rior to granting a right-of-way for a 
project which may have a significant 
impact on the environment. the 
Secretary is required by this Act to 
request and review tbr applicant’s plan 
for construction, operation, and 
rehabilitation of the rightof-way. Alao. 
the Secretsuy is authotied to issue 
guidelines and impose rtipulations for 
such projects which shall include. but 
not be limited lo, “. . . requirements for 
restoration rcvegetation and 
curt4ment or erosion of rurface land; 
. . . requirements designed lo control or 
prevent damage to the environment 
(including damage to fish and wildlife 
habitat); and. . . requirements to 
protect the interests of individuals living 
in the general area of the right-of-way or 

F 
rmit who rely on the fish, wildlife and 

iotic resources of the area for 
subsistence purposes.” 

Coopemtive Linis Act (16 USC 
763(ab753(b)). This Act provides for 
cooperative programs for research and 
training between the Fish and Wil&fg 
Service, the Stacn. one cii33m. 

Airpori and Airwoy Qevelopmenr Act 
(49 U.S.C. 17l6). This Act requires the 
Secretary of Transportation to “. . . 
consult with the Secretary of the Interior 
with regard to tba effect that any project 
. . . may have on natural msourwa 
Including. but not kited to, fish md 
wildlife, natural, acenk, and recreation 
assets. water and air quality, and other 
factors affecting the environment. . .“. 

Department if Tmnsporiotibn Act (ID 
U.S.C. 1653(f)). This Act makes it 
national policy that “. . . rpecial effort 
rbould be mnde to preserve the natural 
beauty of the countryside and public 
park and recreation land& wildlife and 
waterfowl refuges, and historic sites 

” and requires that the Secretary of 
%sportation “. . . cooperate and 
consult with the Secretary of the Interior 
In developing transportation plans and 
programs that include measures to 
maintain or enhance the natura1 beauty 

of the lands traversed.” The Department 
of Transportation projects using 

’ protected lands cannot be approved 
unless there are no feasible and prudent 
dternativea to avoid such use and, if 
none, all possible measures to minimize 
bona hive been conridered. 

‘mEcuIwE 
Resident’s Water Policy Message 

@me & lP78). This Message directs the 
*tary of the Interior to promulgate 
procedures for determination of 
auraurea to prrvcnt or to mitigate 
bases of fish and wildlife resources. 

Water Resources Council’s Ftiol 
Rules: Principles and Standords for 
Woter and Relotedhnd Resources 
Phni-vel C (September 29,leeO). 
fbese rules reiterate the importance of 
participation in the development 
planning process by interested Federal 
agencies. including the Department of 
the Interior. This participation includea 
review, coordination or conrultation 
required under various legislative and 
executive authorities. Under these rules, 
“Consideration is to be given to 
mitigation (as defied in 40 CFR ISO~XI) 
of the adverse effects of each alternative 
p1a1~ Appropriate mitigation is to be 
included where suitable as determined 
by the agency decisionmaker. Mitigation 
measures included are to be planned for 
at least concurrent and proportionate 
implementation with other major project 
features, except where such concurrent 
and proportionate mitigation is 
pbyaicnlly impossible. ln the latter case. 
the reasons for deviation from this rule 
are to be presented in the planning 
sport, and mitigation is to be planned 
for the earliest possible implementation. 
Mitigation for fish and wildlife and their 
habitat is to be planned in coordination 
with Federal and State fish and wildlife 
mgencies in accordance witb tbc Fish 
and Wildlife Coordination Act of 1956 
(16 U.S.C. 661-664) (sic)? 

i%ecutive Oder 2299o--prp t&ion of 
Wethnds (?4ay ~1977). This Executive 
Order requires that each Federal agency. w . . .takeactiontominimketba 
destruction, loss or degradation of 
wetlands, and to preserve and enhance 

-the net&l and beneficial values of 
wetlands in carry@ out the agency’s 
responsibilities for. (I) acquiring, 
managing and disposing of Federal 
lands and facilities: and (2) providing 
bderally undertaken. financed or 
assisted constnrction and 
improvements; and (3) cqnducting 
Federal activities and programs. 
affecting land use. including but not 
limited Lo water and related land 
resources planning, regulation’and 
licensing activities.” Relevant wetland 
concerns and values include. but are not 
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limited to, maintenance of natural . 
mysterna and long-term productivity of 
existing flora and fauna, habitat 
diversity, hydrological utility. fish, = 
wildlife, timber, And food. Under thio 
Order, a developmental project fn I ’ 
wetland may proceed only if DO 
practicable alternative8 can be 
ascertained and if the ptupoaal . . . 
includes all practicable measures to - 
minimize harm tb the wetland that may 
resull from its use: 

&xtwtivt oTdtr21~&1& 
Manogtmtnl (May U, 19V]..Tbir 
Executive Order requites that Federal 
agencies take floodplain management 
into account when formukting or 
evaluating water or land use Piano and 
that these concans be rrflected in the 
budgets, procedurea. and regulations of 
the various agencies. This Order Allow6 
developmental activities to proceed in 
floodplain areas only when the relevant 
agencies have “. . . considered 
alternatives to avoid advene effecta and 

*incompatible development in the 
fJoodplain6. . .” otWhm,inhlOfthiB. 
they have -. . . designed or modified 
their actions in ordn to minimtze 
potential h to or within the 
floodplain. . .“. 

Ewcutivt Order 1ZB37-.Exafic 
Ofganims Fray 24,1977). This 
Executive Order require6 that Federal 
Agencies shall rest&& to the extent 
permitted by law, the introduction of 
exotic rpecier into the landa or waters 
w&h they own. lease, or hold for 
purporer of administration, and 
encourage the States. local governments. 
And private citizen8 to do the same. Thts 
Executive Order ~160 require6 Federal 
agencies to nstict. to the extent 
permitted by law. the importation of 
exotic species and to rrstict the u6e of 
Federal fund6 and pmgmmsfor8uch 
importation. The Secretary of the 
Interior, in consultation with the ’ 
Secretary of Agriculture, 1s authorited to 
develop by Nile or regulation a system 

t to rtandardize And rimplify the 
requirement6 And procedures 
appropriate foor implementing thir Order. 
~~nONAL/~AllONAL lREAllE5 

Fedeml Ttusl &sponsibili& to Indicur 
bribes. This responsibility is reflected in 
the numerous Federai treaties with the 
Indian tribes. These treatier have the 
force of law. Protection of Indian 
hunting and fishing rights necessitates 
conservation of fish and wildlife and 
their habitat. 

Convention Between the Unittd 
Stoles ond/opun (September 19,1sf4). 
This Treaty endorses the establishment 
Of sanctuaries and fixer prermation 
and enhancement of migratory bird 

habita~usm major god of the 
Gmvenim- Betwten tht tmircd 

States tmd the Unfon of Soviet Socialist 
Republici Cbnctmhg the Conatmatian. 
of Migmtorp Bid and Their 

- &nrAvnmt~~b (November 6, em). ‘I&is 
Treity mdomea the atdAishmm¶ of 
amctuarfer, rrfiqer, mnd pmtected 
utar. it mudatn nducing or 
eliulh * 
birds. F 3 

damage to al! migmtory 
ermore. it prwider for 

derigwtlon of #p&al are88 for 
migratory bird breeding, wintering, 
feeding, md molting, and commita the 
mignattiea to “. . . undertake measures 

~necessary to pttect the ecoayslema in 
thW8 -AS . . . againat pollution. 
d&&nmtol alteration and other 
envlmllmmtAl &gmdAthm.” 

_ 

Implementing legislation. Pub. L &6, 
WAN prrted in the United States in 1978. 

enemy kads to I cJeur?y defined trophic 
rtmcture, biotic diversfty, and material 
cycles. (Eugene P. Odnm isn. 
Fimdamenlals af Ecohgy) 

Canvtntian on JVatum lMtction und 
Wildlifr #hsenwtion in the Wtsttm 
Hemispht~(Aprill5.lQ4l).ThirThaty 
has revad pmvirionr requir@ pvtier . 
to oowexvt cabin wildlife rwoums 
and their habitats. 

Canvtntion Betwttn the UN’ed 
Starts md Great Britain (fat Canada) 
for Pmtection of Migmtoxy Birds 
(August 1. WV3, AI amended January 30. 
lB79). Thir Treaty provider for A uniform Y . . . system of protection for artain 
rpeciel of birda which migrate between 
the United States and Canada, in order 
to aaaure the jmservrtion of specie6 
either hannkar or benefidal to mnn.” 
.The ntaty prohibits hunting 
insectivorous birds, but allowa killing of 
birdr under permit when injurious to 
qp-icultum. The lsfs AmCXldlIlEIlt AIlC7wr 
rubsistence hunting of wrterfow! . 
outside of the normal hunting reason. 
APPENDZXB-oTHERDEFINRlONS 

~m~ntoLiw’rQa 8d h et 
context of SerrriR Inffigatioll 
rtcommendationa. meanr full 
replacement of project-induced loastr to- 
fish And wildlife sources, provided 
ruch full replacement bar been Judged 
by the Service to be consistent with the 
l ppmprlate mitigation planning goa!. 

“&con&on”refen to 8 large 
biogeographical unit cbamcterirtd by 
dirtinctiKt%XZ%nd abiotic 
relationships. An tcoregion may be 
rubclassified into domainr, divisions. 
provinces, and sectiona. A technical 
explanation and map ir provided in the 
“Ecoregions of the United States” by 
Robert G. Bailey, published by the U.S. 
Forest Service, 1~~6. 

YEvaluation sptcies”meanr those fish 
end wfldlife moanns in the plannk$ 
ama &at ue 8ekted for @pact 
mAlysis. They mart clmmltly be prrmt 
orknowntoasmintheplanningarea 
during at lea8t one stage of their life 
htrtoy cxoept wham species aat present 
(1) have been identified in firh and 
wildlife restontion or impmvmrent 
pkw l ppved by Stnte or Federal 
reunucea@rbdar.or(2)wiuresultfrom 
adural mpedea ruccmskm over the life 
dthe pmject. in thew uses. the 
u&aia may (nclude rucb identified 
8pedn not curra~tly In the pIuming 
areA. . 

Them am two bwic qqmo~ches to tht 
mlectioa of tmlwtion spedu: (1) 
rckction of apedes wtth high public 
intenrt eamomic value or both: md (2) 
mkction of apeder to provide a broader 
~logical perspective of an uea. lbe 
choke of one l ppmach in lieu of the 
other may raruit in a oompleteiy 
diffArent outcome h the ~n~lyrt of a 
pntpwed land or water dm&pmmf 
Therefom Ihe ohjectivcr of the study 
ohodd be clearly defined heforr spa&s 
aelection is initiated. If the objectim of 
l study ue to bkrt a de&ion on 
Potential impacts to an entire acolo@ 
community, ruch aa a unique wetlam 
then A mom ecologically bared 
approach ia deairabla. If, however, l 
Iand or water use decision t to be 
hared on potential impact8 to a public 
we ufa, then rpedea aelection should 
favor &ala with rignificant human 
we VAluea. In actual =ctia rpeciM 
should he aelccted to npreaent rocipt 
economic and broad ecological views 
bOWU~tijjAtiCAlplUlbg~ 
hzqmmte ohjectiwcr thal have u&l 
ecanomic and ecologic~I aspects. 
Species selection dways &odd be 
approached in a manner that wiIl 

3 
q contributions to the rtated . 

J 
CtiVkl Of tht mitigAtiOB @UliO&J 

& land-and water development 
dedaionr are rmngly influenced hy the 
Perceived AxnPactr of the propoatd 
action on humm .wc Since. 
economically or rodally important 
rpeder have clearly defined linkages to 
human use. they should be included u 
avAluation spedea in all appropriate 
knd and water rtudier. 15r a guideline, 
the following typer of specier should be 
corisidtred: 

. “&cosyslem” means all of the biotic 
elements (i.e., species, populations, and 

l Sptdes that are assochttd with 
Important Resource Problem8 a# 

communities) and abiotic elements (Le.,’ 
land. air, water, enemy) interacting in a 

designated by tht Director of the Firh 

&‘Cn 8eO8rAphiC UGA SO that 1 flOW Of 
and Wildlife Setice (exctpt for 
lhreatened or endangered rpedea). 
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l Other ~pcies~with monetaj and 
non-monetary benefits to people 
rccruing from con8umptive and 
nonconsumptive human uses lricluding. 
but not limited to. fishing. hunting, bird- 
watching and educational. aesthetic, 
rcientific or tubsistence usea. 

An analysis based only on those 
rpecies wttb directly identifiable 
economic or racial value may not be 
broad enough to adequately describe all 
of the ramifications of a land and water 
use proposal. If it is desirable to 
increare the ecological pexapective of & 
usessment. the following types of 
rpecies should be donridered: 

l Species known to be sensitive to 
specific land and water oIe actions. The 
species selected with thie approach 
serve es “early warning” or indicator 
species for the affected fish and wildlife 
community. 

l Species that perfork a key role in a 
community bec~u8a of their tile in . 
nutrient cycling or energy flows. Tbese 
specie& also serve as indicators for a 
iege segment of the fisb and wildlife 
communiry. but may be- difficult to 
identify. 

l Species that represent groups of 
rpecies which utilize a common 
environmental resource (guilds). A 
representative species is relected from 
each guild and predicted environmental 
impacts for the 8elected 8pecies are 
extended with some degree of 
confidence to other guild members. 

“‘Fedemf octiun ogency”means a 
department. agency or instrumentality of 
the United States which plans. 
constructs. operates or maintains a 
projecl. or which plans for or approves 8 
permit, lease, or license for projects or 
manages Federal landr. 

‘%ish and uildhfe nzsources*‘meaxu 
tmts. Finns mammals. and all other 
classes of wild animals and all types of 
aquatic and land vegetation upon which 
wildlife is dependent. 

“Hubilu~“mean.6 the area which 
t Pmkks dktct support for a given 
8pecies. population, orflmmunity. It 
tides all environmental features that 
~mprise an area such as air quality. 
water quality, vegetation and roil 
characteristics and water supply 
Whding both BU&CS and . 
groundwater). 

“Hobifat vahe”means tG suitability 
Of an area to support a given evaluation 
l pecies. 

“lvorion! Resource Problem “means 
a clearly defined problem with a single 
important population or a community of 
similar species in a given geographic 
area as defined by the Director of the 
Fish and Wildlife Setice. 

“In-kindreplocement”meanr 
providing or managing substitute 

resources to replace the habitat value of (Bat will dimly or indirectly affect fish 
the re~ourcem lost, where substitute md wildlife resources. 
rerources are physically and : “Repocement”means the rubstitution 
biokgically the same or closely or offsetting of fish and wildlife rtsource 
approximate tbore lost. lorsea with resources considered to be 

“Losd’means l change in firh and ‘of equivalent biological value. However, 
wildlife resources due to human n~ources used for replacement 
wtivitiem that ia Eonriderrd advene * -rent 108s or modi6cation of another 
md; tvoe of habitat value. Redscement 

(1) mduces tbe biological value of that 
habitat for evaluation species: 

(2) reduces popula tioa numbers of 
evaluation species; 

(9) inueue8 population nunibex of 
‘huhme” rpecies: 

(4) reduces the human use of those 
6ah and wildlife resowzes; or 

&kiks rtill result in a 10;s of habitat 
acreage and types which will 
continually diminlrh the overall national 
se8ouroe bare. It should be clearly 
oaderrtood that replacement actions 
never r&ore the lost fish and wildlife 
rcrourc+-that it Io8t forever. 

(5) disrupt8 scoryrtem rtmcture and 
iunction. 

Changer that improve the value of 
existing habitat for evaluation rpecier 
are not to be considered losses. i.e., 
burning or l electjve tree banfe8ting for 
wildlife management purpores. In 
addition; reductions in animal 
populations for the purpose of harvert or 
hsh and wildlife managment will not be 
conridered II 108~s for the purpose of 
tbir policy. 

Datedi]mmy13,1981. _ 
CdlAsulnlh 

Winimize”meana to rtduce to the 
rmallest practicable amount or degree. 

“Mitigation banking”means habitat 
protection or improvement action8 taken 
expressly for the purpose of 
compensating for unavoidable lorses 
kom specific future development 
l ctionr. It only includes those actions 
above and beyond those typically taken 
by Congress for protection of fish and 
wildlife rerources. 

“Out-of-kind mpJocement” means 
providing or managing 8ubrtitute 
resources to replace the habitat vnlue of 
tbc reBoluceB lost W&err Wcl? wbttitute 
moot~t m physically or biologically 
different from those lost 

‘Plwtning areO”means a ge&raphic 
rpace with an identified Wary that 
includes: 

(11 The area identified In the rtudy’r 
l thorbing document- 
. (2) Thm locations of re8OurM 
Included in the rtudy’r identified 
moblems and opoortuaities: 

(3) The loca&s of iltemative plonr. 
often called “uroiect wear:” and 

(4) The locdtio~s of rerokcer that 
would be directly. indirectly, or 
cumulatively affected by alternative 
plans, often called the “affected area.” 

“Pmcticuble”means capable of being 
done within existing constraints. ‘I’he 
test of what is practicable depends upon 
the situation and includes conrideration 
of the pertinent factors. ruch a~ . 
environment. cost, or technology. 

“&jecf “means any action. planniqg 
or appruval process relating to an action 


